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I.

INTRODUCTION

The conceptual and jurisprudential basis of property in indigenous culture differs
from notions of property, especially private property, in the modern economic order.'
Private property is a central and pivotal precept in the modern economic order; it
holds a place of primacy and deference. 2 In part, this is because private property
functions significantly as a foundation of economic exchanges at all levels of society
around the world. These exchanges include a variety of forms, which in turn generate
more property and more value, including that emerging from their inextricable link
to what property law professor Margaret Jane Radin calls "personhood."I
Processes through which property in its real and intellectual forms is ascertained,
valued, and exchanged for value are the subject of centuries' worth of analysis and
continuing understanding in the West.
In this context, real and intellectual property interests reflect important aspects
of the organization of modern society. As the basis of the modern economic order,
these interests are commodities that may be readily exchanged in various forms of
security and traded for value.4 In this neoliberal political economy, sustainability is
subordinate to resource exploitation.
Across indigenous cultures, the position of real and intellectual property is
different. In many contexts, land is not an aspect of the indigenous community; it is
the basis of the community itself, especially regarding the community's culture and
spiritual beliefs.' In short, because land provides the basis of the community, the
expropriation of land threatens the community's physical, cultural, and spiritual
1.

See Alejandro Fuentes, Cultural Diversity and Indigenous People's Land Claims: Argumentative
Dynamics and Jurisprudential Approach in the Americas 179-85 (Apr. 18, 2012) (unpublished Ph.D.
dissertation, University ofTrento), available at http://rwi.lu.se/wp-content/uploads/2012/08/AlejandroFuentes-doctoral-thesis.pdf; see also Declaration on the Rights of Indigenous Peoples, G.A. Res. 61/295,
art. 25, U.N. Doc. A/RES/61/295 (Sept. 13, 2007) ("Indigenous peoples have the right to maintain and
strengthen their distinctive spiritual relationship with their traditionally owned or otherwise occupied
and used lands, territories, waters and coastal seas and other resources and to uphold their responsibilities
to future generations in this regard.").

2.

See generallyJames A. Dorn, The Primacy of Propertyin a Liberal ConstitutionalOrder, 7 INDEP. REv. 485

(2003).
3.

See Margaret Jane Radin, Propertyand Personhood, 34 STAN. L. REV. 957, 957 (1982) ("The premise

underlying the personhood perspective is that to achieve proper self-development-to be a person-an
individual needs some control over resources in the external environment.").
4.

This was not always the case in the older feudal tradition of Western society. Land was not a commodity;
it was connected to status. So enduring was this idea that it was only in 1925 that the English Law of
Property Act finally codified the idea that land could be commodified for the market. This was
accomplished by consolidating and modernizing English property law, enabling a transition from a legal
regime which vested all property ownership in the crown-where no private conveyance was possible
since land could only pass through feudal title-to one where land could be transferred and leased by
and between citizens. See generally J. STUART ANDERSON, LAWYERS AND THE MAKING OF ENGLISH
LAND LAW 1832-1940 (1992).

5.

The Inter-American Court of Human Rights explained, in Mayagna (Sumo)Awas Tingni Community v.

Nicaragua, the important relationship between indigenous peoples, their land, and the sustainability of
their culture and spirituality:
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existence. Indeed, the destruction of the land's ecological integrity threatens the
community's survival. In a larger sense, the survival of all societies depends on the
viability and ecological sustainability of Earth's resources.
The indigenous idea that land resources are not an aspect of social order, but the
basis of it, represents a clash of conceptual and normative values that challenges the
foundations of the neoliberal political economy and its notions of private property.
The importance of property to indigenous peoples is born out of a history of
deprivation, as countless indigenous peoples have been subject to colonial or
neocolonial conquests. For centuries, communities have found themselves displaced,
landless, and impoverished as new alien elites have sought to acquire their land and
knowledge, often through force, pseudo-law, and trickery.6
This article draws attention to several problems relating to indigenous ownership
of both real and intellectual property, and their related impact upon the well-being
and essential dignity of indigenous peoples. Part II of this article introduces the
concept of indigenous ownership of real and intellectual property. Part III digs
deeper into challenges to indigenous ownership of land, using the Shuar people of
Ecuador as a case study. Part IV examines the problem of bioprospecting, as well as
some of its implications, and discusses how the problem has affected the Shuar. It
additionally summarizes a few steps toward developing an effective strategy to
confront the problem of bioprospecting as it applies to the Shuar. Finally, Part V
concludes with an analysis of possible strategies to either stem or combat the effects
of appropriation of indigenous peoples' land and knowledge.
II.

INDIGENOUS PEOPLES AND CONTESTATIONS FOR INDIGENOUS RESOURCES

There is perhaps no issue more central to the survival of indigenous nations,
groups, and peoples around the world than the question of property-both real and
intellectual.
For indigenous communities, real property-land-often represents a spatial
dimension of the culture and the foundation of social process; it is central to
community existence, and represents the essence of cultural identity, as well as

Among indigenous peoples there is a communitarian tradition regarding a communal
form of collective property of the land, in the sense that ownership of the land is not
centered on an individual but rather on the group and its community. Indigenous groups,
by the fact of their very existence, have the right to live freely in their own territory; the
close ties of indigenous people with the land must be recognized and understood as the
fundamental basis of their cultures, their spiritual life, their integrity, and their economic
survival. For indigenous communities, relations to the land are not merely a matter of
possession and production but a material and spiritual element which they must fully
enjoy, even to preserve their cultural legacy and transmit it to future generations.
Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, Merits, Reparations, and Costs, Judgment, Inter-Am.
Ct. H.R. (set. C) No. 79, 149 (Aug. 31, 2001).
6.

See generally Robert A. Williams, Encounters on the Frontiers of InternationalHuman Rights Law:
Redefining the Terms ofIndigenous Peoples' Survival in the World, 1990 DUKE L.J. 660; ETHEL EMILY
WALLIS, AucAs DOWNRIVER: DAYUMAS STORY TODAY (1973).
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spiritual and material patrimony.' It has a special and vital connection to the idea of
community, culture, respect, and human rights. The question of land ownership has
been a central and contested point in the struggle to protect the human rights of
indigenous peoples.' Land is critical to their survival.
Throughout the history of the Americas, the effort to acquire land by aliens has
been driven by greed and cultural dominance. Early in the history of Latin America,
the conquest of Indian communities generated the question of who owned the
conquered lands.' A succession of popes, starting with Alexander VI in 1493, claimed
ownership of these lands and the right to award it to the Catholic faithful. To cement
these claims, legal opinions were sought from distinguished juris consults, including
a priest named Francisco de Vitoria. De Vitoria's opinion, though, rooted in natural
law jurisprudence,'o repudiated the pope's claim and affirmed that indigenous
peoples' interest in land was sustained by natural law."
The recognition that natural law should justify indigenous property ownership
was significantly changed with the drafting of Brazil's first constitution.' 2 Although
the drafters recognized that natural law would limit their ability to expropriate
Indian land, they did not feel that Indians should be given any such legal support to
protect their interests. Instead, they emerged with the notion that Indian land
interests were limited to those interests above the surface of the land." These might
7.

See Special Rapporteur on Indigenous People and Their Relationship to Land, Prevention of
Discriminationand Protection of Indigenous Peoples and Minorities, Comm'n on Human Rts., U.N. Doc.

E/CN.4/Sub.2/2000/25 (June 30, 2000) (by Erica-Irene A. Daes).
8.
9.

See id.
See, e.g., James Muldoon, PapalResponsibilityforthe Infidel:AnotherLook atAlexander VI's Inter Caetera,
CATH. HIsT. REV. 168 (1978).

64
10.

Natural law describes legal conditions and principles which purport to derive from nature and thus from
good and proper human order across forms of individual and group conduct. See H.L.A. HART, THE
CONCEPT OF LAW 156 (3d ed. 2012) ("[The Thomist tradition of Natural Law] comprises a twofold
contention: first, that there are certain principles of true morality or justice, discoverable by human reason
without the aid of revelation even though they have a divine origin; secondly, that man-made laws which
conflict with these principles are not valid law."); see also Lon Fuller, Positivism and Fidelity to Law, 71
HARV. L. REV. 630 (1958) (offering a natural law alternative to positivism in the international context).

11.

In his celebrated De Indis, de Vitoria argued that indigenous peoples in the Americas were-and had
ever been-vested with inalienable rights under natural law, including those over the land on which
they resided. De Vitoria attributed these rights to the indigenous peoples' human nature itself, which in
his view could not be withheld by anyone, including the pope, in the absence of ajust war. See FRANCISCO
DE VITORIA, ON THE AMERICAN INDIAN (1532), reprinted in FRANCISCO DE VITORIA: POLITICAL
WRITINGS 278-84 (Anthony Pagden &Jeremy Lawrence trans., 1991); see also FRANCISCO DE VITORIA,
I ON THE POWER OF THE CHURCH (1532), reprintedin FRANCISCO DE VITORIA: POLITICAL WRITINGS,
supra, at 45, 84 (arguing that naturallaw, which is common to all cultures, predominates over all nations
and can thus be deemed a "law of nations," or ius gentium, which itself is part of a larger declaration of
human rights). A range of scholars have similarly suggested that human rights are endowed with natural
law because they are inherent rights, and thus not activated by sovereigns, states, or legal regimes. See,
e.g., RICHARD FALK, REVIVING THE WORLD COURT 116 (1986).

12.

See CONsTITui9Ao POLTICA DO IMPiRIO DO BRAZIL [CONSTITUTION]

13.

See id. arts. 131-36, 178.
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include occupancy rights or grazing rights. However, all resources under the surface
were determined, by the constitution itself, to belong to the state. 14 This interpretation
of indigenous ownership rights might be viewed as an extension of the medievalmaxim-turned-civil-law-precept made famous by Sir Edward Coke: Cuius est solum,
eius est usque ad coelom ("He who owns the soil owns also up to the sky")." The
renowned eighteenth-century English jurist William Blackstone extended this
concept to include private ownership of subsurface rights, 16 but the Brazilian
Constitution bent this precept to its breaking point by vesting subsurface ownership
in the state rather than private landholders. Certainly, these distinctions could create
ambiguities that could lead to the taking of indigenous property by brute force.
Just as land rights are critical to the survival of indigenous cultures, so too are their
intellectual property rights to knowledge accumulated over the course of generations.
Intellectual property in indigenous communities is considered their "Traditional
Knowledge." There remains some disagreement among authoritative international
commentators concerning the definition of "Traditional Knowledge" and how best to
institutionalize protections." In any case, it is commonly understood that the use of the
14.

See id. art. 2.

15.

See EDWARD COKE, THE FIRST PART OF THE INSTITUTE OF THE LAWS OF ENGLAND 4.a. (Garland

Publ'g, 1979) (1628) ("[T]he earth hath in law a great extent upwards, not only of water, as hath been
said, but of ayre and all other things, even up to heaven, for cujus est solum ejuts est usque ad coelom . . . .").

16.

Blackstone's variation on the precept, as articulated by Coke, was to extend the direction of property
ownership downward: "Land hath also, in its legal signification, an indefinite extent upwards as well as
downwards." See WILLIAM BLACKSTONE, 2 COMMENTARIES ON THE LAWS OF ENGLAND 14 (Wayne
Morrison ed., 2001). The phrase itself ("cujus est solum ejuts est usque ad coelom") originates with thirteenthcentury Roman law scholar Accursius. See HERSCH LAUTERPACHT, THE FUNCTION OF LAW IN THE
INTERNATIONAL COMMUNITY

17.

301-02 (1933).

The World Intellectual Property Organization (WIPO) provides a definition of "Traditional Knowledge":
"Traditional knowledge," as a broad description of subject matter, generally includes the

intellectual and intangible cultural heritage, practices and knowledge systems of
traditional communities, including indigenous and local communities . . . . In other
words, traditional knowledge in a general sense embraces the content of knowledge
itself as well as traditional cultural expressions, including distinctive signs and symbols
associated with traditional knowledge. In international debate, "traditional knowledge"
in the narrow sense refers to knowledge as such, in particular the knowledge resulting
from intellectual activity in a traditional context, and includes know-how, practices,
skills, and innovations. Traditional knowledge can be found in a wide variety of
contexts, including: agricultural knowledge; scientific knowledge; technical knowledge;
ecological knowledge; medicinal knowledge, including related medicines and remedies;
and biodiversity-related knowledge, etc.
Definition of "Traditional Knowledge", WORLD INTELL. PROP. ORG., http://www.wipo.int/tk/en/
resources/glossary.html#49 (last visited Mar. 21, 2014); see also Coenraad Visser, Making Intellectual
Property Laws Work for Traditional Knowledge, in POOR PEOPLE'S KNOWLEDGE: PROMOTING
INTELLECTUAL PROPERTY IN DEVELOPING COUNTRIES 207, 234 (J. Michael Finger & Philip Schuler

eds., 2004) (detailing the various definitions of the phrase "Traditional Knowledge" in a series of
different sources of international law, which are not necessarily mutually exclusive). Traditional
Knowledge can include learned practices and the development of technology, such as cross-pollination
of flowers to encourage certain medicinal characteristics, or ascertaining when the rainy season is
approaching by the timing of certain blooming flora. Traditional Knowledge further includes any
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word "traditional" is not meant to describe this knowledge as rudimentary or dated,
but rather as rooted in a community's traditions and incrementally refined over time.
This knowledge is generally collective-it is the common heritage of the community as
a whole, and is not individually owned-and it is used by indigenous societies to sustain
their cultural practices." In other words, "Traditional Knowledge" refers to an inventory
of natural resources, including species of local flora and fauna, and an understanding
that certain combinations of plant and animal extracts may yield certain effects when
administered to a patient in a particular way. In practical terms, "Traditional
Knowledge" might refer to the way shamans in an indigenous culture have ascertained
over time that certain plants have special properties." It is to this collection of
knowledge that certain legal protections could be applied.
III. THE SHUAR NATION OF ECUADOR AND THE LAND QUESTION

The Shuar20 are an indigenous 2' community of more than 40,00022 people who
live in a stretch of territory in southeastern Ecuador proximate to the upper
system of secular or spiritual beliefs with significance to a group's health, economic well-being, and
relationship to nature. See generally CHARLES MCMANIS, BIODIVERSITY AND THE LAW: INTELLECTUAL
PROPERTY, BIOTECHNOLOGY AND TRADITIONAL KNOWLEDGE (2007).
18.

See Definition of "Traditional Knowledge", supra note 17.

19.

See, e.g., SARAH LAIRD, BIODIVERSITY AND TRADITIONAL KNOWLEDGE: EQUITABLE PARTNERSHIPS IN
PRACTICE 6 (2002) (stating that ethnobiologists might study plants and animals by examining "local
innovations, traditional knowledge and practices .. . [and] [t]his local knowledge may be documented to
preserve or share within the community or beyond it"); see also Eric Chivian & Aaron Bernstein, How Is
Biodiversity Threatened by Human Activity, in SUSTAINING LIFE: How HUMAN HEALTH DEPENDS ON
BIODIVERSITY 42 (Eric Chivian &Aaron Bernstein eds., 2008) (explaining the dangers of overharvesting
plant germplasm with medicinal qualities and citing examples, such as the Rosy Periwinkle plant of
Madagascar).

20.

The word "Shuar" (also "suara" or "iwar") can be variously translated to mean "man," "men," or "people" in
the Shuarlanguage. SeeMICHAELJ. HARNER, THEJIVARO: PEOPLE OF THE SACRED WATERFALLS 14 (1973).

21.

The term "indigenous" is a notably murky one from the standpoint of the international community. For
example, according to the World Bank's Operational Directive 4.20 on Indigenous Peoples:
"[I]ndigenous peoples," "indigenous ethnic minorities," "tribal groups," and "scheduled
tribes" . . . describe "social groups with a social and cultural identity distinct from the
dominant society that makes them vulnerable to being disadvantaged in the
development process." . . . Since no single definition can capture all these groups, the OD
[Operational Directive] describes social groups to be covered as those that "can be
identified in particular geographical areas by the presence in varying degrees of the
following characteristics: (a) a close attachment to ancestral territories and to the
natural resources in these areas; (b) self-identification and identification by others as
members of a distinct cultural group; (c) an indigenous language, often different from
the national language; (d) presence of customary social and political institutions; and (e)
primarily subsistence-oriented production.
See World Bank, Implementation of OperationalDirective 4.20 on Indigenous Peoples: An Evaluation of
Results, 1.8 & n.5, Rep. No. 25754 (Apr. 10, 2003) (emphasis added) (citation omitted). In an attempt
to reconcile various definitions of indigenous groups, Dr. Erica-Irene A. Daes, former Chair and
Special Rapporteur of the U.N. Working Group on Indigenous Populations, set out four criteria
designed to ascertain if a group could be classified as indigenous:
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mountains of the Andes, in the Amazon Basin. Members of the Shuar leadership
estimate that the society has resided in the same part of the Ecuadorian rainforest for
more than four thousand years. 23 They have retained cultural beliefs and practices
notwithstanding the increasing proliferation of non-Shuar influences. The traditional
territory of the Shuar is one of Earth's most precious resources of biodiversity; 24 the
Shuar experience underlines the legal complexity that indigenous peoples must
navigate, often without legal advice or representation.
A. A Trend Appraisalof Shuar Land Entitlements Under the Law
In the early 1960s, the Shuar organized the political foundations of the nation along
the lines of a federal, democratic form of internal governance; they founded the

(a) Priority in time, with respect to the occupation and use of a specific territory; (b) The
voluntary perpetuation of cultural distinctiveness, which may include the aspects of
language, social organization, religion and spiritual values, modes of production, laws and
institutions; (c) Self-identification, as well as recognition by other groups, or by State
authorities, as a distinct collectivity; and (d) An experience ofsubjugation, marginalization,
dispossession, exclusion or discrimination, whether or not these conditions persist.
Chairperson-Rapporteur on the Concept of Indigenous People, Standard-SettingActivities.: Evolution of
Standards Concerning the Rights of Indigenous People, Comm'n on Hum. Rts., U.N. Doc. E/CN.4/Sub.2/
AC.4/1996/2, at 69 (June 10, 1996) (by Erica-Irene A. Daes). See generally DOUGLAS E. SANDERS, THE
FORMATION OF THE WORLD COUNCIL OF INDIGENOUS PEOPLES (1977); S. JAMES ANAYA, INDIGENOUS
PEOPLES IN INTERNATIONAL LAW (2004); KEN COATES, A GLOBAL HISTORY OF INDIGENOUS PEOPLES:
STRUGGLE AND SURVIVAL (2004); HANDBOOK OF CRITICAL AND INDIGENOUS METHODOLOGIES (Norman

K. Denzin et al. eds., 2008); INDIGENOUS PEOPLES AND POVERTY: AN INTERNATIONAL PERSPECTIVE
(Robyn Eversole et al. eds., 2006); POLITICAL THEORY AND THE RIGHTS OF INDIGENOUS PEOPLES (Duncan
Ivison et al. eds., 2000); PARADIGM WARS: INDIGENOUS PEOPLES' RESISTANCE To GLOBALIZATION (Jerry
Mander & Victoria Tauil-Corpuz eds., 2006); BRADLEY REED HOWARD, INDIGENOUS PEOPLES AND THE
STATE: THE STRUGGLE FOR NATIVE RIGHTS (2003); PATRICK THORNBERRY, INDIGENOUS PEOPLES AND
HUMAN RIGHTS (2002); INDIGENOUS KNOWLEDGE AND EDUCATION: SITES OF STRUGGLE, STRENGTH,
AND SURVIVANCE (Malia Villegas et al. eds., 2008); ALEXANDRA XANTHAKI, INDIGENOUS RIGHTS AND
UNITED NATIONS STANDARDS: SELF-DETERMINATION, CULTURE AND LAND (2007).
22.

Estimates of the total population of the Shuar vary. See Theodore Macdonald, Amazonian Indigenous
Views on the State: A Placefor CorporateSocialResponsihility?, 33 SUFFOLK TRANSNAT'L L. REV. 439, 445
(2010) (estimating the Shuar population to be between 30,000 and 40,000). But see BETTYJ. MEGGERS,
AMAZONIA: MAN AND CULTURE IN A COUNTERFEIT PARADISE 56 (1971) (estimating the Shuar
population to be about 20,000); HARNER, supra note 20, at 14 (citing a Summer Institute of Linguistics

house count conducted in 1956-57 which estimated that the Shuar population was about 7,830).
23.

Nic Paget-Clarke, Interview with Dr. Luis Macas of CONAIE (The Confederation of Indigenous
NationalitiesofEcuador), IN MOTION MAG. (June 6, 2008), http://www.inmotionmagazine.com/global/

Im_int eng.html#Anchor-Thousands-44867 ("The Quechua, we have been here for four thousand
years; the Chachis; the Shuar, they are in Amazonia, in the forest area: this historic process has made us
into a people, a nation."); see also DAVID J. WILSON, INDIGENOUS SOUTH AMERICANS OF THE PAST AND
PRESENT: AN ECOLOGICAL PERSPECTIVE 170 (1998) (estimating that people have been living in the
Amazon Basin for over 11,000 years).

24.

Approximately 90% of the world's remaining biodiversity is concentrated in tropical and subtropical
regions within developing countries, mostly located in the southern hemisphere. See GLOBAL EXCHANGE,
BIOPIRACY:

A

NEW THREAT TO INDIGENOUS RIGHTS AND CULTURE IN MEXICO

http://www.globalexchange.org/countries/americas/mexico/biopiracy.pdf.
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Federacion Interprovincialde Centros Shuar (the "Federation"), 25 which was officially
recognized by the government of Ecuador in 1964.26 The Federation is charged with
overseeing "Shuar political, economic, cultural, and juridical interests, and holds regular
assemblies where representatives from all internal regions of the Shuar participate in
policymaking and electing officials" to an elected body known as the Shuar directiva
(the "Directive"), which acts in executive and administrative capacities.27 Central to the
Shuar's well-being, survival, and cultural interests is the confirmation of the juridical
title to their lands, which have never been subject to alien conquest or control.28
Today, as never before, there is "intense pressure and competition to [extinguish]
the Shuar culture to . . . marginalize its political leadership" and gain absolute control
over the resources that comprise the Shuar territory.2 9 These resources include mineral
resources and petroleum, as well as ethnobotanical resources in the form of Traditional
Knowledge about how to put the flora and fauna of the rainforest to good use. 0 The
Shuar now defend their territory with determination and an unyielding commitment to
maintain control over their cultural identity, economic patrimony, and political future."
The current concern for the control of the Shuar lands has been implicated by the
gross and malicious dereliction of responsibility by foreign petroleum interests that
are polluting the Amazon Basin as a normal aspect of oil prospecting and
production.32 Staggering levels of ecological damage are being inflicted on indigenous
communities by irresponsible corporate behavior. 3 Evidence suggests that adverse
health impacts have been felt throughout the region. 34 The Shuar are thus skeptical
25.

See Winston P. Nagan et al., MisappropriationofShuar TraditionalKnowledge (TK) and Trade Secrets: A
Case Study on BioPiracy in theAmazon, 15 J. TECH. L. & PoL'y 9, 45 (2010).

26. Id. at 45-46.
27. Id. at 46.
28.

Id. at 12-13.

29.

Id.

30. Id. at 13.
31.

See id at 12, 46.

32.

See id. at 12.

33.

See, e.g., Dan Collyns, Oil Industry 'Devastating'for Amazon Communities, Warns UN Rapporteur, THE
GUARDIAN (Dec. 20, 2013, 12:11 EST), http://gu.com/p/3ycnf/tw (reporting on findings of the U.N.
Special Rapporteur on Indigenous Rights that extractive industries-oil in particular-are causing
serious environmental problems in the Amazon Basin, which is adversely affecting indigenous peoples
and the land on which they reside).

34.

See, e.g., David Hill, Indigenous Peruvians Protest State Oil Company Taking Over Their Land, THE
GUARDIAN (June 7, 2013, 9:20 EDT), http://gu.com/p/3gc93/tw (exploring indigenous concerns about
extractives concessions and their impact in the northern Peruvian Amazon); Annie Murphy, Toll of Oil
DrillingFelt in Peru'sAmazon Basin, NAT'L PUB. RADIO (June 22, 2010, 12:00 AM), http://www.npr.
org/templates/story/story.php?storyld=127992348 (exploring the possible adverse health effects of oil
extraction on indigenous communities in the Peruvian Amazon); MIGUEL SAN SEBASTIAN & JUAN
ANTONIO C6RDOBA, "YANA CURI" REPORT: THE IMPACT OF OIL DEVELOPMENT ON THE HEALTH OF
THE PEOPLE OF THE ECUADORIAN AMAZON (1999), available at http://texacotoxico.org/wp-content/
uploads/2013/01/yanacuri-eng_1999.pdf (arguing that an oil extraction operation in San Carlos,
Ecuador has had a negative impact on the health of people in the community).
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of the presence of corporate actors in and near their territory, particularly in light of
the adverse impacts of so many concessionary agreements, which have affected
indigenous communities in the region.
B. The CivilLaw and the Shuar'sLand Ownership
In the civil law tradition-the legal foundation across Latin America"-the
concept of ownership (dominium) of a thing is, from a comparative law perspective, a
concept that resists the fractionalization of property interests. 6 Historically, the
patrician class maintained its status as a political class because of the economic
foundation that supported it. That foundation was land. As such, the expropriation of
land, or interests in land, served as an effective method through which the executive
authority was able to weaken potential, and actual, political opponents. The civil law
therefore embodied a strong concept of ownership, and only grudgingly permitted the
splintering or fractionalizing of interests in a thing (res).17 Indeed, this concept of
ownership in the civil law has been called absolutist or "inviolable."" This absolutism
or inviolability is reflected in a Roman law maxim: Nemo plus iuristransferrepotestquam
ipse habet ("No one can transfer a greater right than he himself has"). Put another way,
nemo dat quod non habet ("no one gives what he does not have").
The civil law often provided an indication of the completeness of ownership
through the notion that one has rights ius utendifruendi abutendi ("the right to use
and enjoy the fruits of [owned property]"). This, at least, provides an indication of
how far one might exercise one's "right" of ownership. The concept of "title" in civil
law, a matter of vital importance to Shuar land ownership rights, is thought to be
absolute. In practice, this means that the Shuar's right of ownership is not only better
than any competing right, but that it is the best and only right of its kind. Regarding
the concept of ownership in classical civil law, Barry Nicholas, a leading Oxford
authority on Roman law, concluded:
The absoluteness of Roman ownership can, perhaps, be better seen in what we
have called its inviolability-in the principle that a man cannot lose ownership
without his consent, with its corollary that a man cannot pass a better title than
he has. We have seen that the only exception to this principle of inviolability
was prescription, and that even that was a very limited exception . . ..

35.

See generallyJoHN HENRY MERRYMAN, THE CIVIL LAw TRADITION: AN INTRODUCTION TO THE LEGAL
SYSTEMS OF WESTERN EUROPE AND LATIN AMERICA (3d

ed. 2007).

36.

SeeJ. Coleman, PropertyandPoverty, in THE CAMBRIDGE HISTORY OF MEDIEVAL POLITICAL THOUGHT
c.350-c.1450, at 614 (J.H. Burns ed., 1988) (discussing civil law concept of dominium, including its
indivisibility and superiority to rights had by lesser parties).

37.

See ADAM SMITH, Of Wages and Profit in the Different Employments ofLabour and Stock, in AN INQUIRY
INTO THE NATURE AND CAUSES OF THE WEALTH OF NATIONS, at

1.10.67 (Edwin Cannan ed., 5th ed.

1904) ("The property which every man has in his own labour, as it is the original foundation of all other
property, so it is the most sacred and inviolable.").

38.

See id.

39.

See BARRY NICHOLAS, AN INTRODUCTION To ROMAN LAw 157 (1962).
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Richard William Leage, another authority on the civil law, explained the foundations
of the concept of ownership, or dominium, in the classical civil law:
Ownership is an idea that seems to be natural in social man and one that law
will recognize and protect. It is a relationship between a person and a thingthe relationship that is expressed in terms of "mine" and "yours" ("meum" and
"tuum"). In an early community what a man captures or land that he clears and
cultivates will be accepted as his, and until society grows more complex he has
more to fear from naked aggression than from mistakes or secret takings.
When it does become more complex, the law has to lay down criteria for
recognizing ownership and protecting it. For recognition the law will insist
upon some ground (or title, as lawyers would say) for ascribing ownership to the
claimant-e.g. capture, transfer on sale, gift, inheritance. As will be seen,
however, the law will always tend to presume ownership in the person who is in
actual control of the property, and so ownership will usually come into question
before the law in claims of property which another possesses.40
It is clear that the civil law was developed to protect dominium, to protect the potestas
("power") of the dominus ("master").
Central to the problem of the title to ownership of the Shuar territory is the
history of colonization of the territory itself. First, the territory did not succumb to
naked aggression; it was never colonized. Hence, the questions of whether and how
state law was justly constituted and how civil law applies, remain. Second, although
the state and other actors have attempted secret deals and subterfuge to deprive the
Shuar of their ownership rights, those efforts have never succeeded. The Shuar have
consistently occupied their traditional lands and have never conceded those lands to
anyone else. In short, nothing diminishes the dominium of the Shuar over lands they
have possessed and occupied for over four thousand years.
The Ecuadorian government claims that the Shuar have no dominium and only
possess occupancy rights to the land's surface under the civil law.4 1 All resources under
the ground, the government claims, belong to the state. 42 But no constitutional
provision for this notion existed in Ecuador's 183043 or 1998 Constitution.4 Moreover,
there is no legislative enactment, nor any specific administrative decree lawfully
promulgated, that makes such a claim. Indeed, the only legal basis for such a claim
rests on an assumption that the civil law divides dominium between interests above the
ground and those under it.

40.

41.

RICHARD WILLIAM LEAGE, ROMAN PRIVATE LAw

157 (1961).

See Kristin Hite, Back to the Basics:Improved PropertyRights Can Help Save Ecuador'sRainforest,16
L. REV. 763, 781 (2004).

GEO.

INT'L ENVTL.

42.

See U.S.

DEP'T OF STATE BUREAU

OF

EcoN.

& Bus. AFFAIRS, 2013

INVESTMENT CLIMATE STATEMENT-

ECUADOR (2013), available at http://www.state.gov/e/eb/rls/othr/ics/2013/204634.htm.
43.

See CONsTITUci6N POLiTICA DE LA REPOBLICA DE ECUADOR DE 1830, Sept. 23, 1830 [hereinafter 1830
CONSTITUTION],

44.

availableat http://pdba.georgetown.edu/Constitutions/Ecuador/ecuador30.html.

June 5, 1998 [hereinafter 1998
availableat http://pdba.georgetown.edu/constitutions/Ecuador/ecuador98.html.

See CONsTITucI6N POLiTICA DE LA REPI[BLICA DE ECUADOR DE 1998,
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Anthony Honor6, Regius Professor of Roman Law Emeritus at the University of
Oxford and a Fellow of All Souls College, provides the following opinion of a
modern juris consult:
The civil law does not distinguish so far as ownership of land is concerned

between what is above and below ground. The operative phrase is "quae solo
continentur" (D.6.1.1.1), which includes what grows on the land (trees, crops)
and what is found beneath it. However many states either through the
constitution or a practice in making grants of land or a statute reserve to
themselves or to a body controlled by them mineral rights. There must,
however, be a specific instrument that does this. Of course contracts often
confer mineral rights on a specified person or corporation. Such rights must be
exercised with due regard for the rights of the surface owner. But such rights
cannot be derived from the civilian common law on its own. The owner of land
owns it usque ad caelum and usque ad inferos (to the sky and the underworld).4 5
In light of the fundamental principles of ownership in the civil law, particularly the
well-established principles of absolutism and inviolability, there is no assumption or
practice that permits the encroachment on the civil law concept of dominium. There
is no legislation or constitutional basis (nor any other lawful statement) which holds,
in contrast to the mandate of the civil law, that the state owns the subsurface
resources located under the Shuar territory.
C. The Legal Position of the Shuar Under the 1998 and 2008 Constitutions
The 1830 Constitution of Ecuador codified a paternalistic pupilage model, which
meant that the Shuar would have inchoate rights in theory, but no rights in practice. As
a matter of constitutional law, this was thoroughly hypocritical and deceptive. The
1830 Constitution provided the moral cover for this deception; it subordinated the
constitutional and legal status of the Shuar to parish priests who were to serve as their
"tutors" and "fathers."4 6
However, as later constitutions were promulgated, this strictly paternalistic pupilage
model changed. For example, the 1998 Constitution guaranteed collective rights for
indigenous peoples, including the right to ownership and management of their ancestral
lands. 47 The 1998 Constitution also entrenched the right to equality under the law48
and required the state to protect such rights.49 The 1998 Constitution further stipulated
that ordinary law may not restrict the exercise of constitutional rights and guarantees,"
which included a general recognition of ownership rights.s" It should also be noted that
45.

Document on file with author.

46.

1830 CONSTITUTION, supra note 43, art. 68.

47.

1998 CONSTITUTION, supra note 44, art. 84.

48. Id. arts. 1-2.
49. Id. art. 16.
50. Id. arts. 18, 23(6).
51.

Id. art. 30.
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the 1998 Constitution did not include any provision for expropriation or the division of
property interests above and below the ground.52 Even the 1830 Constitution stipulated:
"[N]o one shall be deprived of his property, nor his property be subject to any public
use without his consent and without receiving just compensation as judged by the
standard of a good man."" This provision, in its own terms, did not provide any
indication that the "pupils," their "tutors," or their "fathers" could be precluded from
constitutional protection. Indeed, this provision is so fundamental, and so consistent
with a natural law tradition, that it is unlikely that such an explicit protection applied
to only some of the citizens of Ecuador and not to the indigenous people and their
tutors. As such, the term "no one" in the 1830 Constitution must be read as inclusive
in the absence of any other objective meaning to the contrary. Of course, the phrase
"no one" would have to be reconciled with other articles of the 1830 Constitution,
54
which treated indigenous people as being in a state of pupilage with church guardians.
Yet even in light of the denigrating nature of this model, it cannot be assumed that
under both the natural law tradition and the values of the Catholic Church that either
the guardians or their indigenous pupils are to be excluded from the phrase "no one."
The rights of attached dominium of indigenous and Afro-Ecuadorians are further
developed in the 1998 Constitution in a section entitled "Collective Rights."
Collective dominium over traditional lands and the lands of Afro-Ecuadorians was
further strengthened by the stipulation that such lands cannot be acquired by
outsiders on the basis of acquisitive prescription.ss This is established in modern civil
law systems, and was integrated into the 2008 Constitution in a section entitled
"Rights of Communities, Peoples and Nations.""6
Critically, the 1998 and 2008 Constitutions enhanced the indivisibility and
inviolability of dominium over traditional lands through their specific use of the
classical Roman law approach.5 1 In fact, the classical Roman law approach asserting
the absolutism of dominium is not only applied by these constitutions, it is actually
extended. Under their provisions, traditional lands are exempt from property tax and
can be transferred without any charges. 58 Indeed, these constitutional provisions
support the strongest possible view of the inviolability and absoluteness of the
dominium of the Shuar. More than that, this legal construction, building upon the
classical Roman law of the indivisibility of dominium, demolishes any asserted claim
that the state or Ecuadorian law actually permits or promotes the divisibility of

52.

See generally id.

53.

1830

54.

Compare id. art. 62, with id. arts. 9-13.

55.

1998 CONSTITUTION, supra note 44, art. 84(2)-(3).

56.

CONSTITUCi6N POLiTICA DE LA REPOBLICA DE ECUADOR DE

57.

See 1998 CONSTITUTION, supra note 44, art. 84; 2008 CONSTITUTION, supra note 56, art. 57.

58.

See generally 1998 CONSTITUTION, supra note 44; 2008 CONSTITUTION, supra note 56.

CONsTITUTION, supra note

43, art. 62.

2008, Oct. 20, 2008, art. 57 [hereinafter
2008 CONSTITUTION], availableat http://pdba.georgetown.edu/Constitutions/Ecuador/english08.html.
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dominium. Such a claim regarding the Shuar territory is clearly without foundation
under both the law of Ecuador and the civil law tradition on which it is founded.
This does not deny the power of the state (imperium) to declare a right of public
utility over parts of indigenous lands, which is enshrined in both the 1998 and 2008
Constitutions. 9 Moreover, the corpus of Ecuadorian civil law holds that the state has
interests in all lands within the boundaries of Ecuador if that land does not have
another owner (i.e., if that land is terra nullius).60 However, indigenous ownership of
traditional lands is "unalienable, immune from seizure and indivisible" under the 2008
Constitution."5 Thus, in light of the public health and environmental consequences of
extracting natural resources, the question remains as to where a constitutionally
compliant expropriation threshold should be. 62
Other sources of Ecuadorian law may help to clarify the actual scope of Shuar
ownership of their traditional lands in light of the looming threat of expropriation by
the state. In addition to the Ecuadorian civil law,'6 the right to ownership of indigenous
land is also governed by special laws; these include the Law on Uncultivated Land and
Settlement, 64 and two laws that provide some protections to the Shuar: the Mining
Law of 199165 and the Environmental Regulations for Mining Activities.6 6
The Law on Uncultivated Land and Settlement is important because it defines
"tierrasbaldias" ("uncultivated land"), and describes what ownership entails, including
ownership by indigenous communities. 67 Under this law, "[c]ommunitarian land of
ancestral possession of indigenous people who define themselves as 'nations' of ancestral
roots . . . as well as communities that form part of these collectivities . . . shall not be
68
considered as uncultivated land (Tierras Baldas)."
Anything else may be considered
59.

See 1998 CONSTITUTION, supra note 44, art. 84(2); 2008 CONSTITUTION, supra note 56, art. 323.

60.

See 2008 CONSTITUTION, supra note 56, art. 264; see also, e.g., Decreto Supremo No. 2172, Ley de Tierras
Baldias y Colonizaci6n [Law on Uncultivated Land and Settlement], REGISTRO OFICIAL [RO.], 28 Sept.
1964; Decreto Supremo No. 2753, Ley de Tierras Baldias y Colonizaci6n [Law on Uncultivated Land and
Settlement], REGISTRO OICIAL [R.O.], 6 Jan. 1966; Decreto Supremo No. 196, Ley Especial Para
Adjudicaci6n de Tierras Baldias en la Amazonia [Special Law on Adjudicating Uncultivated Land in the
Amazon Rainforest], REGISTRO OFIcIAL [R.O.], 17 Feb. 1972; Decreto Supremo No. 2091, Ley de
Colonizaci6n de la Regi6n Amazonica [Law on the Settlement of the Amazon Rainforest], REGISTRO
OFIcIAL [R.O.], 12 Jan. 1978 [collectively hereinafter Supreme Decrees].

61.

2008

62.

See infra Part IV.B; 2008 CONSTITUTION, supra note 56, arts. 424-25 ("The Constitution is the supreme

CONSTITUTION, supra note

56, art. 57(4).

law of the land and prevails over any other legal regulatory framework.").
63.

See, e.g., Supreme Decrees, supra note 60; 2008 CONsTITuTION, supra note 56.

64. Ley No. 2004-03, Codificaci6n de la Ley de Tierras Baldias y Colonizaci6n [Codification of the Law
on Uncultivated Land and Settlement], REGISTRO OFICIAL [R.O.], 16 Apr. 2004 [hereinafter 2004
Codification].
65. Ley No. 126, Ley de Mineria [Mining Law],
66.

REGISTRO OFICIAL

[R.O.], 31 May 1991.

Decreto Ejectutivo No. 625, Reglamento Ambiental Para Actividades Mineras [Environmental
Regulations for Mining Activities], REGISTRO OFIcIAL [R.O.], 12 Sept. 1997.

67. See generally2004 Codification, supra note 64.
68. Id. art. 1(4).
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"uncultivated land" such that ownership would fall to the country's National Institute
of Agricultural Development (INDA) and more generally, to the state."
Under the Law on Uncultivated Land and Settlement, if ownership of tierras
baldfas was transferred or acquired under the governing law of the 1920s and 1930s,
or through any other manner, that ownership may be extinguished and, as a result,
the INDA may dispose of such lands freely.70 While this law qualifies the meaning
of "extinction of ownership" rights, it also indicates which activities do not constitute
"cultivation," thus creating the possibility that a previously existing right of ownership
may be extinguished." Before ownership of certain lands is extinguished, the law
provides the owner with the opportunity to present its ownership title.7 2 Notably,
however, these procedures and mechanisms are administrative; there is no mention
of a court of law.7
These procedures arguably represent a prima facie political objective to oust the
normal courts of law from the process, thus increasing the chance that any abuse will
go unpunished. As such, the procedural mechanisms instituted by the Law on
Uncultivated Land and Settlement reflect the state's effort to circumvent the 1998
and 2008 Constitutions, which importantly provide that the constitution takes
precedence over any other law or regulation produced at any level of government in
the event of a conflict among sources of legal authority.7 4
The 1998 and 2008 Constitutions add that "the courts, tribunals, judges and
administrative authorities are compelled to apply the pertinent norms of the
Constitution, even if the interested party does not expressly invoke the Constitution."s
Clearly, any legislation or administrative action contrary to the Ecuadorian
Constitution and which undermines the rule of law under the constitution is invalid
on its face." While this does not directly impact the dominium of the Shuar, it is
important to note that the 1998 and 2008 Constitutions operate to specifically
mandate and compel the protection of the dominium over traditional lands.
When examining the question of the dominium of indigenous people over their
traditional lands, two facts are without dispute. First, the Ecuadorian Constitution
69.

Id.

70. Id. arts. 1(2)-(3).
71.

Id. arts.
2-3.

72. Id. arts. 34-35.
73.

See id.

74.

1998 CONSTITUTION, supra note 44, art. 272; 2008 CONSTITUTION, supra note 56, art. 425 ("The order
of precedence for the application of the regulations shall be as follows: the Constitution; international
treaties and conventions; organic laws; regular laws; regional regulations and district ordinances; decrees
and regulations; ordinances; agreements and resolutions; and the other actions and decisions taken by
public authorities. In the event of any conflict between regulations from different hierarchical levels, the
Constitutional Court, judges, administrative authorities and public servants, it shall be settled by the
application of the standard of higher order of precedence.").

75.

1998 CONSTITUTION, supra note 44, art. 273; 2008 CONSTITUTION, supra note 56, art. 426.

76.

See 1998 CONSTITUTION, supra note 44; 2008 CoNsTITUTIoN, supra note 56.
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protects the ownership of such land and recognizes the inviolability and absoluteness
of the Shuar's dominium. Second, despite legislative efforts to weaken the ability of
the Shuar to protect their ownership rights in courts of law, Ecuadorian legislation
specifically affirms these rights. In fact, the legislature has tried to make it more
difficult for corrupt administrators to undermine the constitutional and economic
rights of indigenous people. It has passed new legislation that entrenches indigenous
land rights in constitutional terms and declares the supremacy of the constitution.7 1
By its terms, this legislation should curtail the unlawful expropriation of indigenous
land. Yet the new legislation threatens the Shuar's rights by leaving the key term
"cultivation" undefined and ambiguous. Which activities constitute cultivation and
which do not? Is the right to own land now dependent on its "cultivation"? Can the
owner no longer deal with his property as he wishes? Does the concept of dominium
(as expressed in Article 618 of the Ecuadorian Civil Code) still have the same
meaning or has it been watered down?
In sum, the protection, provided by the Ecuadorian Constitution is not absolute;
through ingenious mechanisms, creeping or disguised expropriation are real
possibilities. These efforts are driven by the economic value that the Shuar land and
the land of other indigenous communities hold-their rich biodiversity provides not
only mineral wealth but also the basis for Traditional Knowledge in healing and
cultural medicine.
D. InternationalLaw and the TraditionalLands ofthe Shuar
In 1977, the Republic of Ecuador ratified the American Convention on Human
Rights." As a result, Ecuador is legally bound to respect and promote the rights
codified in this instrument.7 9 In Mayanga Awas Tingni Community, the InterAmerican Court of Human Rights ruled that the provisions of the Convention
directly applied to Nicaragua because Nicaragua ratified the Convention."o The
court also focused upon the question of the land rights of the Mayanga Awas Tingni
community, and the extent to which state infringement of those rights would be a
violation of human rights law under the Convention." Thus, this decision makes it
clear that the Convention's obligations concerning indigenous communities' title to
and ownership of the land are human rights obligations.

77.

Compare 2008 CONSTITUTION, supra note 56, arts. 57, 83-85 (granting indigenous land rights in

constitutional terms and declaring the supremacy of the Constitution), with 2004 Codification, supra
note 64, art. 1(4) (considering indigenous lands as part of the Instituto Nacional de Desarrollo Agrario
[National Institute of Agricultural Development]).
78. American Convention on Human Rights, openedfor signature Nov. 22, 1969, 1144 U.N.T.S. 143,
O.A.S.T.S. No. 36 (entered into force July 18, 1978).
79.

See id.

80. Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, Merits, Reparations, and Costs, Judgment, Inter-Am.
Ct. H.R. (ser. C) No. 79 (Aug. 31, 2001).
81.
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These obligations are treaty obligations and are binding on all states that are a
party to the treaty. Article 21 of the Convention stipulates that:
1. Everyone has the right to the use and enjoyment of his property. The law
may subordinate such use and enjoyment to the interest of society.
2. No one shall be deprived of his property except upon payment of just
compensation, for reasons of public utility or social interest, and in the
cases and according to the forms established by law.
3. Usury and any other form of exploitation of man by man shall be
prohibited by law.82
The provisions protecting property are self-evident. Notably, the word "property" is not
preceded by the word "private," and such an omission is not made elsewhere in the
Convention. This was ostensibly a deliberate omission. Instead, the Convention's
drafters established that everyone has the right to use and enjoy his property." While
the state may subordinate such use to the social interest, omitting the "private" aspect
of property in this context was meant to denote all property-not just private interests.
The Inter-American Court of Human Rights held that Article 21 of the
Convention "protects the right to property in a sense which includes, among others,
the rights of members of indigenous communities within the framework of communal
property."84 As discussed below, traditional property is protected and recognized in
the Constitution of Ecuador."s It is clear that the hard law of human rights of the
Inter-American system clearly provides specific protection for the traditional title
and ownership rights of the Shuar people in their land."
In 1989, the International Labor Organization (ILO) adopted the Indigenous
and Tribal Peoples Convention No. 169, but was not effective until 1991.7 This
treaty was designed to consolidate preexisting ILO instruments and developments in
international human rights law for the specific purpose of protecting and enhancing
the political, cultural, economic, and territorial rights, titles, and resources of the
indigenous peoples of the world." The Republic of Ecuador ratified this treaty in
82.

American Convention on Human Rights, supra note 78, art. 21 (emphasis added).

83.

See id.

84.

Mayagna (Sumo) Aeas Tingni Cmty., Inter-Am. Ct. H.R. (ser. C) No. 79,

85.

See infra Part III.E.

86.

See Report on the Situation of Human Rights in Ecuador, Inter-Am. Comm'n H.R., OAS.Ser.L/V/
11.96, doc. 10, rev. 1, chap. IX (Apr. 24, 1997), available at http://www.cidh.org/countryrep/ecuadoreng/index%20-%20ecuador.htm.

87.

See Convention (No. 169) Concerning Indigenous and Tribal Peoples in Independent Countries, June
27, 1989, 1650 U.N.T.S. 383 [hereinafter ILO Convention 169].

88.

See Special Rapporteur on the Situation of Human Rights and Fundamental Freedoms of Indigenous
People, Promotion and Protection of All Human Rights, Civil, Political,Economic, Social and Cultural
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11, 2008) (by S. James Anaya) ("A momentous step in the consolidation of the contemporary
international regime on indigenous peoples, Convention No. 169 provides significant recognition of
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1998." Unfortunately, state officials found a word in the treaty that could be used to
disparage the rights of the First Nations of Ecuador, including the Shuar. That word
was "consult" as found in Article 15 of the treaty, which states:
1. The rights of the peoples concerned to the natural resources pertaining to
their lands shall be specially safeguarded. These rights include the right
of these peoples to participate in the use, management and conservation
of these resources.
2. In cases in which the State retains the ownership of mineral or sub-surface
resources or rights to other resources pertaining to lands, governments shall
establish or maintain procedures through which they shall consult these
peoples, with a view to ascertaining whether and to what degree their
interests would be prejudiced, before undertaking or permitting any
programmes for the exploration or exploitation of such resources pertaining
to their lands. The peoples concerned shall wherever possible participate in
the benefits of such activities, and shall receive fair compensation for any
damages which they may sustain as a result of such activities. 0
This provision requires the government to consult indigenous peoples before attempting
to exploit their subsurface natural resources. But the Ecuadorian Constitution gives
complete title to the indigenous people of Ecuador. Moreover, the constitution does
nothing to change the civil law basis of the First Nations' titles to their territory. The
civil law maintains that title to land is inviolable. 9' As a consequence, the government
has no right to consult regarding the dominium that the Shuar and other indigenous
peoples hold over their traditional lands. The Ecuadorian government cannot enter
into concessionary agreements, contracts, or similar arrangements. These powers are
vested only in the political authority of the communities that may be affected by such
an undertaking.
Article 15 of the treaty also addresses the right of indigenous peoples to participate
in the use, management, and conservation of their natural resources through specific
reference to "their lands."92 This provision requires that "their lands" be "specially
safeguarded," and refers to cases in which states claim that they retain "ownership" over
mineral or subsurface resources. 3 The provision dictates that, in those circumstances,

participation; self-government and autonomy; land, territory and resource rights; and non-discrimination
in the social and economic spheres.").
89. Ratification of C169-Indigenous and Tribal Peoples Convention, 1989, INT'L LAB, http://www.ilo.org/
dyn/normlex/en/fPp=1000:11300:0::NO:11300:P11300_INSTRUMENTID:312314 (last visited
Mar. 26, 2014).
90. ILO Convention 169, supra note 87, art. 15 (emphasis added).
91.

See DIG. 6.1.1.1 (Ulpian, Ad Edictum 16).

92. ILO Convention 169, supra note 87, art. 15(1).
93. Id. art. 15(2).
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such a claim is limited.9 4 Thus, the government can only use, manage, or conserve
these resources by respecting indigenous peoples' right to participate in those activities."
In addition, this treaty provision only refers to those lands in which the
government has legal title to subsurface resources. But as discussed above, there is
nothing in Ecuadorian law that gives the government any legal title to the subsurface
resources of any of the Shuar's or other First Nations' traditional lands.96 In 1998, the
notion that the state could rely on this treaty provision to claim the right to
expropriate subsurface rights over traditional territories of all the First Nations of
Ecuador is completely inconsistent with the clear text and purpose of Article 15 and
the treaty itself. However, this treaty maintains the government's obligation to
protect indigenous communities and their lands from exploitation and spoliation,
and to ensure the survival and development of these communities in an ecologically
responsible manner. The government must do this in partnership with the
communities themselves. In fulfilling these obligations, the state must establish clear
procedures to protect against theft or capricious governmental action to expropriate
the rights of First Nations. One way to do this would be to establish procedures in
accordance with the American Convention on Human Rights."
In 1977, Ecuador ratified the American Convention on Human Rights without
reservation and the government recognized it as a legitimate instrument of international
law.98 Article 2 of the Convention provides:
Where the exercise of any of the rights or freedoms referred to in Article 1 is
not already ensured by legislative or other provisions, the States Parties
undertake to adopt, in accordance with their constitutional processes and the
provisions of this Convention, such legislative or other measures as may be
necessary to give effect to those rights or freedoms. 99
This provision is designed to ensure the availability of an effective legal remedy
to all persons under a state's jurisdiction who claim a violation of their fundamental
rights, the nonexistence of which clearly violates the Convention. Further, it is
insufficient that a state establishes, in its constitution or laws, a basic procedure to
seek redress; the procedure "must be truly effective in determining whether there has
been a violation of human rights and [in] providing the means to remedy it."1oo In
developing these procedures, a state may not interpret any treaty provision in a
manner that would allow any person "to suppress the enjoyment or exercise of the
94. Id.
95.

See id. art. 15(1).

96. See supra Part III.B-C.
97.

See American Convention on Human Rights, supra note 78.

98.

Ecuador, ORG. OF AM. STATES, http://www.oas.org/dil/treaties-B-32_American-Convention-on_
HumanRights-sign.htm#Ecuador (last visited Mar. 26, 2014).

99.

American Convention on Human Rights, supra note 78, art. 2.

100. Cantoral-Benavides v. Peru, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C)
No. 69, 1 164 (Aug. 18, 2000).
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rights and freedoms recognized in this [Convention] or to restrict them to a greater
extent than is provided" by the Convention.'01 According to the Inter-American
Court of Human Rights, this precludes a restrictive interpretation by any state that
would dilute the rights of members of indigenous communities within the framework
of traditional property.1 o2
The court also recognized that, among First Nations, there is a traditional form
of collective property ownership that is the center of the community as a whole.103
Further, the court explained that indigenous "relations to the land are not merely a
matter of possession and production but a material and spiritual element which they
must fully enjoy, even to preserve their cultural legacy and transmit it to future
generations."10 4 These principles reflect international norms of interpretation
regarding indigenous property rights, and any state action that would infringe upon
or dilute these rights is expressly forbidden by the Convention. 10s Concessionary
agreements with unscrupulous corporations and exploitative contracts simply do not
comport with these principles and seek to diminish the dominium of the Shuar over
their land. International law and human rights protect the right of ownership of
Shuar traditional lands by the Shuar and for the Shuar.
E. Sources of Shuar Law and Shuar Land Ownership
In 2002, the Shuar Federation adopted a Bill of Fundamental Rights that
clarified their rights to their lands, properties, and other related interests.1 0 6 The
Shuar's Bill of Fundamental Rights was based on four notions embodied by the text
of the Declaration of the Rights of Indigenous Peoples, namely that: (1) its
clarifications were unequivocal; (2) they owned the land; (3) they owned everything
101. American Convention on Human Rights, supra note 78, art. 29(b).
102. See, e.g., Pueblo Saramaka v. Suriname, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R.
(ser. C) No. 172 (Nov. 28, 2007); Sawhoyamaxa Cmty. v. Paraguay, Merits, Reparations, and Costs,
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 146 (Mar. 29, 2006); Yakye Axa Cmty. v. Paraguay, Merits,
Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 125 (June 17, 2005); Moiwana
Cmty. v. Suriname, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R. (ser. C) No. 124
(June 15, 2005); Mayagna (Sumo) Awas Tingni Cmty. v. Nicaragua, Merits, Reparations, and Costs,
Judgment, Inter-Am. Ct. H.R. (ser. C) No. 79 (Aug. 31, 2001).
103. Mayagna (Sumo) Awas Tingni Cmty., Inter-Am. Ct. H.R. (ser. C) No. 79,

149.

104. Id.
105. See, e.g., Declaration on the Rights of Indigenous Peoples, supra note 1, art. 8(2)(b) ("States shall provide
effective mechanisms for prevention of, and redress for: . . . Any action which has the aim or effect of
dispossessing [indigenous peoples] of their lands, territories or resources"); id. art. 27 (concerning
independent, impartial processes for recognition and adjudication of rights pertaining to land and
resources); International Covenant on Civil and Political Rights art. 27, openedfor signature Dec. 19,
1966, 999 U.N.T.S. 171 (entered into force Mar. 23, 1976) ("In those States in which ethnic, religious or
linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language."); Anni Aireli &Jouni Ndkkdlljdrvi v. Finland, Hum.
Rts. Comm., Communication No. 779/1997, U.N. Doc. CCPR/C/73/D/779/1997 (Oct. 24, 2001).
106. BILL OF FUNDAMENTAL RIGHTS (2002) (Shuar Fed'n, Ecuador).
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above and below the land; and (4) they owned their Traditional Knowledge and
culture.107 To ensure that none of these resources could be stolen, the Shuar created
the Shuar National Corporation. By vesting these rights in the Corporation, the
Shuar Federation sought to assure the Shuar people that their assets could not be
taken away from them on the basis that. the state did not know what the Shuar's
rights of ownership really were.
The document declaring the fundamental rights of the Shuar must be read in light
of the full analysis of the legal principles applicable to the ownership rights of the
Shuar presented above. 0 Recall that the historic title to the Shuar land vests in the
Shuar.'" The civil law provides the Shuar with additional protection by requiring the
protection and inviolability of the Shuar's ownership over their historic lands."o The
1830 Constitution, although describing the First Nations of Ecuador as miserable,
nonetheless did not expropriate Shuar land and, in fact, provided a certain degree of
natural law protection for it under the tutelage of the Catholic Church."' Finally, the
1998 and 2008 Ecuadorian Constitutions provide stronger protection for the
fundamental rights of the Shuar to maintain lawful title and ownership of their land.112
The relationship between indigenous peoples and their patrimonial land
ownership is crucial for indigenous communities and their partners; it provides
insight as to how broader issues of group dominance and group subjugation in the
Latin American indigenous context may be confronted."' Moreover, the recognition
and observation of that relationship necessarily presents an opportunity to attempt to
achieve a more accurate understanding of what "indigeneity" actually means." 4 As
107. See generally id.
108. See supra Part III.A-D.
109. See supra Part III.A-D.
110. See supra Part

III.B.

111. See supra Part III.C.
112. See supra Part III.C.
113. See MYRES McDOUGAL, HAROLD LASSWELL & LUNG-CHU CHEN, HUMAN RIGHTS AND WORLD
PUBLIC ORDER 521-60 (1980). For useful analyses of group deprivations, see Winston P. Nagan &
Vivile F. Rodin, Racism, Genocide, and Mass Murder: Towarda Legal Theory About Group Deprivations,17
NAT'L BLACK L.J. 133 (2004); Daniel Ryan Koslosky, Sexual Identity as Personhood: Towards an
Expressive Liberty in the Military Context, 84 N.D. L. REV. 175 (2008).
114. For a lengthy period, one working understanding of "indigeneity" stood out above the rest: that of Jos6
Martinez Cobo, a special rapporteur appointed in 1971 by the U.N. Working Group on Indigenous
Populations. See U.N. DEP'T OF ECON. & Soc. AFFAIRS, STATE OF THE WORLD'S INDIGENOUS PEOPLES
(2009). This definition of "indigenous" was essentially comprised of four monothetic characteristics: (1)
descendants of the original inhabitants, (2) of conquered territories, (3) possessing a minority culture, and
(4) recognizing themselves as such. See id. at 4-5. More specifically, Special Rapporteur Martinez Cobo set
out the following criteria, which became the U.N. Working Group on Indigenous Populations' working
definition of "indigenous" until the late 1990s:
Indigenous communities, peoples and nations are those which, having a historical
continuity with pre-invasion and pre-colonial societies that developed on their territories,
consider themselves distinct from other sectors of the societies now prevailing on those
territories, or parts of them. They form, at present, non-dominant sectors of society and
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indicated, important and long-awaited inroads have been made. In 2007, the launch
of the U.N. Declaration of Indigenous Peoples' Rights provided a new global
platform for international collaboration between indigenous peoples, national
governments, and international organizations. These international organizations
include traditionally apolitical development organizations, some of which have
changed course from a "do no harm" approach to a more proactive "do good"
approach in regional and local operations that impact indigenous peoples and their
ownership of patrimonial land.ns
IV. THE SHUAR NATION, THE QUESTION OF INTELLECTUAL PROPERTY, AND THE
REALITIES OF BIOPROSPECTING

Further complicating the Shuar's land ownership concerns are incursions onto their
patrimonial land for biodiversity prospecting, or "bioprospecting." Bioprospectors'
interest in the Amazon Basin, particularly the territory of the Shuar, stems from the
continuing lack of holistic data concerning Amazonian biota. They are thus drawn to
opportunities to "discover" novel compounds or organisms that have potential
pharmacological or biotechnological use and the Traditional Knowledge of indigenous
societies concerning the identification, use, and medicinal effect of these compounds
or organisms. The Shuar consider the biodiversity of their territory to be vitally
important to their cultural heritage, with particular regard to the accumulated
Traditional Knowledge possessed and still used by the Shuar to heal the sick, cultivate
are determined to preserve, develop, and transmit to future generations their ancestral
territories, and their ethnic identity, as the basis of their continued existence as peoples, in
accordance with their own cultural patterns, social institutions, and legal systems.
See Special Rapporteur on Indigenous Populations, The Study of the Problem of DiscriminationAgainst
Indigenous Populations, Comm'n on Hum. Rts, U.N. Doc. E/CN.4/Sub.2/1986/7/Add.4 (Mar. 11, 1986)
(by Jos6 Martinez Cobo). By now, it is known that the Shuar have lived on largely the same territory in
southeastern Ecuador for millennia and are descendants of the original inhabitants of the geography they
currently inhabit (between the upper mountains of the Andes and the Amazonian lowlands between the
Pastaza and Marai6n Rivers), but what if they had only arrived in their current location in relatively recent
history, like the Maasai people, an indigenous group in East Africa which was forcibly evicted by British
colonial forces from much of their patrimonial land a century ago? See Maa Speaking Communities of
Kenya, Memorandum on the Anglo-Maasai Agreements: A Case of Historical and Contemporary
Injustices and the Dispossession of the Maasai Land, Presentation to the Office of the President of the
Republic of Kenya et al. (Aug. 13, 2004) (on file with authors). Does geographic relocation, which renders
the descendancy criterion moot, somehow render indigeneity forfeit? Plus, the Shuar are among the only
indigenous groups in Latin America which have not been conquered by national forces or outside colonial
powers. See STEVEN RUBENSTEIN & ALEJANDRO TSAKIMP: A SHUAR HEALER IN THE MARGINS OF
HIsTORY 52 (2002). What does being conquered have to do with being indigenous? It is an unfortunate
and common phenomenon, but certainly not a meaningful descriptive criterion. Further efforts to improve
upon these criteria were made by a subsequent Chairperson-Rapporteur of the U.N. Working Group on
Indigenous Populations, Professor Erica-Irene A. Daes, who, despite advising against the use of set
criteria, did consider some to be conceptually relevant to defining indigeneity. See supra note 21.
115.

See WORLD BANK OPERATIONS EVALUATION DEP'T, IMPLEMENTATION OF OPERATIONAL DIRECTIVE

4.20 ON INDIGENOUS PEOPLES: AN INDEPENDENT DESK REVIEw 2-3 (2003) (reviewing projects
developed under the guidelines of Operational Directive 4.20, a recommendation of which was to
"distinguish clearly between the safeguard (do no harm) aspects of the [Operational Directive] and its
do good aspects").
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certain plant species, bring about religious epiphanies, and much more.'16 The Shuar
have been targeted by bioprospectors because their Traditional Knowledge is invaluable
for targeting plants and plant combinations that have led to the identification of new
and diverse compounds with pharmaceutical, and therefore medical and commercial,
value."'
While the term "bioprospector" is relatively new, the phenomenon it describes is
not."' Medical researchers and practitioners, particularly pharmacologists and
pharmacognosists, have long been in the business of deriving therapeutic agents from
rainforest biota; more than 120 pharmaceutical products currently on the market
include primary active agents derived from plants, half of which came from rainforest
botanicals, and more than 75% of which were discovered by studying plants used by
indigenous societies in traditional medicine."' While these products have certainly
helped countless people, it is also important to recognize that the marketing and selling
of plant-derived pharmaceuticals is a lucrative business. It has been estimated that the
top twenty best-selling pharmaceuticals on the market today are derived from tropical
plants, and are worth up to $6 billion in yearly sales.120 By 2000, global sales of naturally
derived or herbal medicines were also estimated at $30 billion per year.121 For these
reasons, certain individuals are motivated to search for biodiverse genetic material in
nature; these are the bioprospectors.122 From Christopher Columbus to Richard
116. See generally JOHN PERKINS ET AL., SPIRIT OF THE SHUAR: WISDOM FROM THE LAST UNCONQUERED
PEOPLE OF THE AMAZON

(2001).

117. See generally Craig Hammer, Juan-Carlos Jintiach & Ricardo Tsakimp, Practical Developments in Law,
Science, and Policy:Efforts to Protect the TraditionalGroup Knowledge and Practicesof the Shuar,an Indigenous
People ofthe EcuadorianAmazon, 46 Poty Sci. 125, 125-41 (2013) [hereinafter PracticalDevelopments].
118. See CALESTOUS JUMA, THE GENE HUNTERS: BIOTECHNOLOGY AND THE SCRAMBLE FOR SEEDS 38 (1989).

119. See Norman R. Farnsworth et al., Medicinal Plants in Therapy, 63 BULL. WORLD HEALTH ORG. 965,
965-81 (1985).

120. See Michael Blakeney, Intellectual PropertyAspectsof TraditionalAgriculturalKnowledge, in ECONOMIC AND
SOCIAL ISSUES IN AGRICULTURAL BIOTECHNOLOGY 43 (Robert E. Evenson et al. eds., 2002) ("[I]n 1995

the estimated market value of pharmaceutical derivatives from indigenous peoples' traditional medicine
was US$43 billion worldwide."); see also Marcy J. Balunas, Drug Discoveryfrom MedicinalPlants, 78 LIFE
Sci. 431, 431-41 (2005) (estimating that the twenty best-selling pharmaceuticals are derived from tropical
plants and sell for a combined total of approximately 86 billion per year); JUDITH GRADWOHL ET AL.,
SAVING THE TROPICAL FORESTS 50-51 (1988) ("In 1980, the estimated value of plant-derived prescription
drugs in the United States was $8 billion."); Bioprospecting/BiopiracyandIndigenous Peoples, ETC GROUP

(Dec. 26, 1995), http://www.etcgroup.org/content/bioprospectingbiopiracy-and-indigenous-peoples
(citing RURAL ADVANCEMENT FOUND. INT'L, CONSERVING INDIGENOUS KNOWLEDGE: INTEGRATING TWO
SYSTEMS OF INNOVATION (1994)) ("RAFI estimates that medicinal plants and microbials from the South
contribute at least 830 billion a year to the North's pharmaceutical industry.").
121.

KARAN VASISHT & VISHJAVIT KUMAR, TRADE AND PRODUCTION OF HERBAL MEDICINES AND NATURAL

HEALTH PRODUCTS (2002); see also Steven R. King et al., Issues in the Commercialization of Medicinal
Plants, in RESPONDING TO BIOPROSPECTING: FROM BIODIVERSITY IN THE SOUTH TO MEDICINES IN THE

NORTH 77, 84 (Hanne Svarstad & Shivcharn S. Dhillion eds., 2000).
122. See Carla Mattix, The Debate over Bioprospecting on the PublicLands, 13 NAT'L RES. & ENV'T 528 (1999)

(referring to bioprospecting as "the search for genetic and biochemical resources in nature"); Edgar
Asebey & Jill Kempenaar, The Intellectual Property Perspective on Biodiversity: Biodiversity Prospecting:
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Schultes,123 various personalities have been drawn to bioprospecting out of curiosity, a
sense of adventure, but primarily for fame and fortune. Unfortunately, efforts to protect
this knowledge have been challenging. The international community has only recently
started to develop protections for Traditional Knowledge, and there is a long way to go.
A. The Shuar's TraditionalKnowledge: A Primer
Traditional Knowledge is a tightly controlled aspect of Shuar culture. 12 4 The
particular Traditional Knowledge that serves as the blueprint for countless plantderived cures and treatments is highly valued and entrusted only to a small number of
powerful members of the Shuar indigenous community: shamans.' 25 Ricardo Tsakimp,
Chief Shaman for the Shuar Nation and President of the Shaman's Association of the
Andes, explains that the Shuar's Traditional Knowledge has been preserved, cultivated,
and transmitted from shaman to shaman-or otherwise from shaman to particularized
members of the Shuar community-for thousands of years.126 To Tsakimp, a Shuar
shaman's encyclopedic understanding of the medicinal quality of the surrounding
biodiversity is something of an organic tool that has been refined and honed over
generations. He states that the training necessary to become a Shuar shaman is
rigorous; it implicates material, psychological, and spiritual awareness and
understanding. He explains that in the Shuar culture, shamans diagnose ailments that
have physiological, psychological, and mystical causes, including what the Shuar
understand to be energy imbalances in patients. To execute their responsibilities,
shamans spend years cultivating their knowledge of thousands of plant species endemic
to the rainforest to learn precise combinations and dosages to treat or cure scores of
human ailments. They additionally develop what are otherwise known (in Western
societies) as comprehensive psychiatric evaluative skills, after which they undergo an
arduous vetting process to further become a guide in all ways spiritual.
From the point of view of the Shuar, their very survival is contingent on their ability
to sustain their cultural practices; they believe that their survival is inextricably linked to
their dependence on their land and resources because they are crucial components of
Shuar beliefs, institutions, spiritual well-being, as well as social and economic integrity.127
This connectivity between people and land has been variously described in recent

J. TRANSNAT'L L. 703, 704 n.2 (1995)
(referring to bioprospecting as "the search for bioactive compounds contained in natural sources").
Fulfilling the Mandate of the Biodiversity Convention, 28 VAND.

123. See Richard Evans Schultes, ENCYCLOPAEDIA BRITANNICA, http://www.britannica.com/EBchecked/
topic/761765/Richard-Evans-Schultes (last visited Mar. 26, 2014).
124. See PracticalDevelopments,supra note 117, at 127-28.

125. See

HARNER, supra note

20, at 116-25.

126. See PracticalDevelopments, supra note 117, at 127.

127. See id.
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decades as a "land ethic,"128 "environmentalism,"'129 and "land stewardship," 30 among
other designations. The Shuar phrase for this is "nunka iistin wainkiatin,"which roughly
translated means "to take care of our world."13 1 In short, a key goal of the Shuar is to
develop workable strategies that promote continued, sustainable management and
protection of Shuar land and resources by members of the Shuar community. On the
macro level, Shuar leaders and shamans' 32 have expressed their goal of renewing efforts
between the Shuar, other indigenous communities, and the international community at
large to better integrate cultural, spiritual, and social values into environmental
policymaking.133 In practice, however, the Traditional Knowledge of the Shuar-like
that of so many other indigenous cultures-faces the critical threat of erosion through
globalization. As urban-industrial sectors continue to grow and impede on Shuar
patrimonial land, and mass communication technology becomes increasingly
sophisticated, Shuar community and spiritual leaders are increasingly concerned about
protecting their Traditional Knowledge not only from being pirated, but also from being
forgotten over time.134 Accordingly, another ostensible goal of the Shuar is for them to
be able to protect their Traditional Knowledge from outside incursion and from
degradation over time as a result of globalization. Importantly, the Shuar are not
128. See generally ALDO LEOPOLD, TheLandEthic, in A SAND COUNTY ALMANAc 237 (1966).

129. See generally JOHN

MUIR, THE YOSEMITE

FUTURE OF PROGRESSIVE POLITICS

(1989);

(1912);

ROBERT PAEHLKE, ENVIRONMENTALISM AND THE

RACHEL CARSON, THE SILENT SPRING

(1962).

130. See, e.g., CHRISTOPHER BAMFORD, THE HERITAGE OF CELTIC CHRISTIANITY: ECOLOGY AND HOLINESS
(1982); ALBERT SCHWEITZER, REVERENCE FOR LIFE (1969); JULIAN BURGER ET AL., THE GAIA ATLAS
OF FIRST PEOPLES: A FUTURE FOR THE INDIGENOUS WORLD (1990).

131. "Wainkiatin" approximates the concept of protection or safeguarding, and "nunka" refers to the natural
world or Earth.
132. The Shuar word for shaman is "uwishin."
133. See PracticalDevelopments, supra note 117.
134. See First Global Ministerial Environment Forum, Malm6, Swed., May 29-31, 2000, Malmo Ministerial
Declaration, para. 18 (May 31, 2000), available at http://www.unep.org/malmo/malmoministerial.htm
("We must pay special attention to threats to cultural diversity and traditional knowledge, in particular of
indigenous and local communities, which may be posed by globalization."); see also Angela Riley, 'Straight
Stealing' Towards an Indigenous System of CulturalPropertyProtection, 80 WASH. L. REV. 69, 113-16 (2005)

(stating that the culture of indigenous peoples is threatened by globalization); Robert Porter, Pursuingthe
Path oflndigenization in the Era of Emergent InternationalLaw Governingthe Rights of Indigenous Peoples, 5

Hum. RTs. & DEv. LJ. 123, 130 (2002) (discussing the danger posed by "extraordinary forces of
assimilation" which, for example in the context of the United States, could lead to the "complete absorption
of Indigenous peoples into American society"). Ethnobotanist Mark Plotkin explains:
YALE

There are two major threats to indigenous people of the rainforest. The first is
acculturation-the draw to western culture, the city, and things of that nature. For
example, someone may be Mundurucu Indian in genetic terms, but they don't speak the
language, know the legends, or know the plants. In short they are not likely to perpetuate
the culture. Secondly, it's the destruction of the environment. How can you have a
rainforest Indian if there's no rainforest for them to live in? So this idea of "we've got to
preserve the culture" or "we have to preserve the rainforest" is missing the boat. In the
interest of preserving the rainforest, [Indians] need to preserve cultural diversity. The best
way to protect ancestral rainforests is . . . [for] Indians [to] hold on to their culture, and the
best way . . . [for] them hold onto their culture is . . . [for] them [to] protect the rainforest.
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exclusively interested in protectionism, particularly since there is increasing recognition
among the international community of the practical value of Traditional Knowledge for
humanity as a whole.13 s Shuar political and spiritual leaders are mindful of the significant
beneficial implications of their Traditional Knowledge on the macro level; they, like
many other indigenous communities, very much want to contribute to humanity as they
seek to protect their intellectual property rights over the knowledge itself.3 6 This might
include the development of rules governing access to the Shuar's Traditional Knowledge,
which could create a process for granting permission to enter Shuar land to sample and
potentially remove genetic material.
As mentioned above, the Shuar's general goals are elegantly articulated by the Bill
of Fundamental Rights adopted by the Shuar Federation's Grand Assembly in 200 2.131
The Bill reiterates the goals long held by the Federation, including protecting human
rights of current and future generations, preserving Shuar identity, advancing Shuar
community interests such as health care, civil rights, and responsible infrastructure
development, providing for the inclusion of minority groups, protecting Shuar economic
self-sufficiency, protecting Shuar land and the environment, and combating exclusion,
See Rhett A. Butler, An Interview with EthnobotanistDr. Mark Plotkin: Indigenous People Are Key to
Rainforest ConservationEfforts Says Renowned Ethnobotanist, MONGABAY (Oct. 31, 2006), http://news.

mongabay.com/2006/1031-interview-plotkin.html.
135. The practical value of Traditional Knowledge has featured in a variety of international agreements and
declarations, including the Convention on Biological Diversity and the Rio Declaration, as well as
studies undertaken by institutions including the Food and Agriculture Organization of the United
Nations, the World Intellectual Property Organization, the World Health Organization, the
International Labor Organization, U.N. Educational, Scientific and Cultural Organization, U.N.
Development Programme, the U.N. Commission on Human Rights, the World Bank, the International
Monetary Fund, and many other international organizations. For example, the preamble of the U.N.
Declaration on the Rights of Indigenous Peoples recognizes that "respect for indigenous knowledge,
cultures and traditional practices contributes to sustainable and equitable development and proper
management of the environment." See Declaration on the Rights of Indigenous Peoples, supra note 1,
pmbl.; see also Secretariat of the U.N. Conference on Trade and Development (UNCTAD), The
Sustainable Use of Biological Resources: Systems and NationalExperiencesfor the Protection of Traditional
Knowledge, Innovations and Practices, U.N. Doc. TD/B/COM.1/38 (Jan. 12, 2001) ("[I]t has been

recognized that [Traditional Knowledge] plays a key role in the preservation and sustainable use of
biodiversity."). Seegenerally U.N. CONF. ON TRADE &DEv., PROTECTING AND PROMOTING TRADITIONAL
KNOWLEDGE: SYSTEMS, NATIONAL EXPERIENCES AND INTERNATIONAL DIMENSIONS (Sophia Twarog
& Promilia Kapoor eds., 2004), available at http://unctad.org/en/docs/ditctedlOen.pdf; WORLD
COMM'N ON ENv'T & DEv., OUR COMMON FUTURE, ch. 3, para. 74 (1987), available at http://www.
un-documents.net/our-common-future.pdf

("[Indigenous] communities are the repositories of vast

accumulations of traditional knowledge and experience that links humanity with its ancient origins.
Their disappearance [would be] a loss for the larger society, which could learn a great deal from their
traditional skills in sustainably managing very complex ecological systems.").
136. For example, Article 45 of the Charter of the Indigenous and Tribal Peoples of the Tropical Forests states
that "Since we highly value our technologies and believe that our biotechnologies can make important
contributions to humanity, including 'developed' countries, we demand guaranteed rights to our collective
intellectual property in both national and international law, and control over the development and
manipulation of this knowledge." Indigenous and Tribal Peoples of the Tropical Forests Charter art. 45,
Feb. 15, 1992, availableat www.international-alliance.org/documents/charter-eng.doc.
137.

BILL OF FUNDAMENTAL RIGHTS

(2002) (Shuar Fed'n, Ecuador).
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marginalization, exploitation, and political oppression.' 5 In the context of protecting
their biodiversity and Traditional Knowledge, the interests of most any individual
Shuar do not differ from those of any other responsible individual: power, wealth,
enlightenment, respect, well-being, skill, rectitude, and affection.' 39 The Shuar
Directive has indicated its profound desire to not only safeguard Shuar land and
culture, but to also protect their loved ones. 140 They have also indicated a willingness to
leverage Shuar Traditional Knowledge and cultural practices to help others in certain
circumstances."'' This Shuar goal might be understood as a wish to promote the basic
values of well-being and enlightenment by, for instance, combating the accelerating
obsolescence of pharmaceutical drugs, particularly those constructed around inorganic
chemical compounds, by tapping into the Shuar's Traditional Knowledge, which could
give better clues to the potential of certain forms of genetic material in a responsible,
respectful, and sustainable way. According to members of the Shuar Directive, this
could include the eventual development of provisions for benefit sharingl42 arising out
of the collaborative collection or use of certain approved materials collected from Shuar
land, perhaps including financial or in-kind compensation.143 This could enable
collaboration between Shuar representatives and contracted researchers, developers,
and advocates of any resultant resources or products.
138. Id.
139. See Myres S. McDougal & Harold D. Lasswell, The Identryication and Appraisal of Diverse Systems of
Public Order, 53 AM. J. INT'L L. 1 (1953), reprintedin INTERNATIONAL RULES: APPROACHES FROM
INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 113, 126-36 (Robert J. Beck et al. eds., 1996);
see also MARK C. MURPHY, NATURAL LAW AND PRACTICAL RATIONALITY 96 (2001) (stating that there
are ten basic human goods: "life, knowledge, aesthetic experience, excellence in play and work,
excellence in agency, inner peace, friendship and community, religion, and happiness," each of which "is
a fundamental reason for action, and together they exhaust all of the fundamental reasons for action").
See generally HAROLD D. LASSWELL &ABRAHAM KAPLAN, POWER AND SOCIETY (1950). In the context
of indigenous peoples, Plotkin sums it up nicely:
People like to talk about how different indigenous peoples are than us as westerners but
people are often really much the same at the end of the day. What do they want? They
want a good life. They want a decent life for their kids. They want clean air and water.
And if you tell them, okay you can have more money in your pocket but all this other
stuff is going to disappear-potable water, your medicine, your food, your sacred
sites-it becomes a pretty obvious choice ... . The loss of indigenous knowledge and
culture is of a form of impoverishment ....
See Butler, supra note 134.
140. See PracticalDevelopments, supra note 117, at 127-28.
141. See id.
142. Articles 1 and 8(j) of the Convention on Biological Diversity encourage the practice of sharing of benefits,
including profits realized from the use of Traditional Knowledge and of the use of genetic materials
derived therefrom, as well as technological advancements, or products that were developed using the
Traditional Knowledge or the resources. See Convention on Biological Diversity arts. 1, 8(j), openedfor
signatureJune 5, 1992, 1760 U.N.T.S. 79 (entered into force Dec. 29, 1993) [hereinafter CBD].
143. Article 15 of the Convention on Biological Diversity requires parties to arrive at fair and mutually
agreed upon terms before access is provided to indigenous genetic resources or technology is transferred.
See id. art. 15.
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B. Bioprospecting The Shuar and the "Green Rush"
Bioprospectors' attention has been fixed on the biodiversity of the Amazon Basin
for decades. Richard Schultes, a mid-twentieth-century ethnobotanist and something
of a patron saint for bioprospectors, spent years among indigenous communities
throughout the South American rainforest and collected more than 24,000 plant
specimens .144 Two points are clear: bioprospectors' interest in rainforest specimens
will last as long as there is a steady demand, and scientific research on rainforest
biodiversity is intensifying. 145 In what is sarcastically referred to as the "green rush,"'146
bioprospectors are converging on the Amazon Basin in particular because of the
many millions of plant and animal species with potential pharmaceutical value that
await appropriation and examination.147 The term "bioprospector" applies to freelance
consultants, government agencies, development organizations, and multinational
corporations equally. Bioprospectors are routinely referred to as "biopirates,"
"bioimperialists," and "biocolonialists," not necessarily without good reason.148 This
is particularly problematic because the lure of the Amazon for today's bioprospectors
may be stronger than ever. According to science and technology policy professor
Charles Weiss and chemical ecology professor Thomas Eisner,
144. See RichardEvans Schultes, supra note 123.
145. See K.N.

NINAN, THE ECONOMICS or BIODIVERSITY CONSERVATION: VALUATION IN TROPICAL FOREST

ECOSYSTEMS

2 (2006).

146. See, e.g., Gavin Stenton, Biopiracy Within the PharmaceuticalIndustryAStark IllustrationofJust How Abusive,
Manipulative andPerverse the PatentingProcess Can Be Towards Countriesofthe South, (1)2 HERTFORDSHIRE

L.J. 30, 32-35 (2003) (setting out four well-known examples of the "green rush" across four continents).
147. See EDWARD 0. WILSON, THE DIVERSITY OF LIFE 132-33 (1992) (explaining that the precise number of
plant and animal species is unknown and may be as high as 100 million, although a more realistic
estimate is around 12 million); Robert Mendelsohn & Michael J. Balick, The Value of Undiscovered
Pharmaceuticals in TropicalForests, 49 EcON. BOTANY 223, 224-25 (1995) (identifying forty-seven
chemical derivatives from tropical flowering plants with significant pharmaceutical potential, and
further surmising that at least three hundred more pharmaceutically relevant derivatives, worth an
estimated $147 billion, remain to be discovered in tropical regions of the world).
148. The Oxford English Dictionary defines "bioprospecting" to mean "[t]he action or process of searching for
living organisms, (now) spec. [sic] for plant or animal species from which commercially valuable genetic
material, biochemical, medicinal drugs, etc., can be obtained. Cf. Biopiracy." Bioprospecting Definition,
OXFORD ENG. DICTIONARY, http://www.oed.com/view/Entry/251068?redirectedFrom=Bioprospecting#
eid (last visited Mar. 26, 2014); see also Laurie Anne Whitt, Indigenous Peoples, IntellectualProperty and the
New Imperial Science, 23 OKLA. CITY U. L. REV. 211 (1998) (referring to bioprospectors' techniques as
"biocolonialism"); Christopher J. Hunter, Comment, SustainableBioprospecting: Using PrivateContracts and
InternationalLegalPrinciplesand Policiesto Conserve Raw MedicinalMaterials,25 B.C. ENVTL. APP. L. REV.
129, 139 (1997); Michael I. Jeffrey, Bioprospecting:Access to Genetic Resources and Benefit-Sharing Under the
Convention on Biodiversity andtheBonn Guidelines, 6 SING. J. INT'L & CoMp. L. 747, 755 (2002) (referring to

bioprospecting as "the search of biodiversity for valuable genetic and biochemical information"); Erik B.
Bluemel, Separating InstrumentalFrom Intrinsic Rights: Toward an UnderstandingofIndigenous Participation
in InternationalRule-Making, 30 AM. INDIAN L. REV. 55, 119 (2005) (referring to bioprospecting as "the

search for biodiverse genetic or biochemical information in the wild for the purpose of commercial
exploitation"); John R. Adair, Comment, The Bioprospecting Question: Should the United States Charge
Biotechnology Companiesforthe CommercialUse ofPublic Wild Genetic Resources, 24 ECOLOGY L.Q 131 (1997)

(referring to bioprospecting as "the search for wild diversity for valuable genetic information").
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Biotechnology is advancing so rapidly, and researchers are producing so many
new ideas for possible new products, that there is no effective limit on the number
of bioprospecting targets. The market for new products is expanding much faster
than the rate at which developing countries are likely to be entering the market.149
Bioprospectors are generally aware that the majority of the world's biodiversity is
concentrated in developing countries."so The worldwide loss of biodiversity is indeed
accelerating as a result."' Notably, Conservation International has designated all of
the Shuar's land a "biodiversity hotspot."1" In other words, the Tropical Andes, of
which Shuar land is a part, and which collectively comprises less than 1% of Earth's
land surface area, is home to one-tenth of all plant life.15 1 In addition, the National
Cancer Institute (NCI) and other medical research organizations have discovered
promising rainforest plant compounds with anticancer and anti-HIV/AIDS
properties, among various other specimens with the potential to fight or cure other
devastating human ailments.154 Less than 1% of rainforest plant species have been
examined for their medicinal value.ss
Throughout the last several decades, exploitative techniques have been increasingly
levied against indigenous societies in the Amazon Basin to access this Traditional
Knowledge. This may not be surprising in light of the breadth of rainforest biota, a
significant percentage of which could yield valuable extracts with pharmaceutical
potential. Toward the end of the twentieth century, exclusive scientific reliance on the
synthesis of new chemicals-not from nature-for pharmaceutical drugs was starting
to wane, particularly after potent anticancer agents in plants, such as taxol and
turmeric, were discovered. More medical research organizations and government
institutions have turned to the Amazon Basin with conspicuous interest.' 6 This
explains the increasing interest among bioprospectors in the plant germplasm within
149. See Charles Weiss & Thomas Eisner, Economics ofBiodiversity, ISSUES
www.issues.org/15.4/forum.htm (last visited Mar. 26, 2014).

IN

Sci. & TECH.

ONLINE,

http://

150. See NINAN, supra note 145, at 2.
151. See Thomas Lovejoy, Biodiversity: Dismissing Scientific Process, Sci. AM., Jan. 2002, at 70.

152. See Tropical Andes-Overview, CONSERVATION INT'L, http://www.conservation.org/where/priority
areas/hotspots/south.america/Tropical-Andes/Pages/default.aspx (last visited Mar. 26, 2014).
153. See TropicalAndes-Species, CONSERVATION INT'L, http://www.conservation.org/where/priority-areas/
hotspots/south-america/Tropical-Andes/Pages/biodiversity.aspx (last visited Mar. 26, 2014).
154. See, e.g.,

MICHAEL

J.

BALICK & PAUL ALAN Cox, PLANTS, PEOPLE, AND CULTURE: THE SCIENCE OF

(1996); JAMES A. DUKE & RODOLFO VASQUEz, AMAZONIAN
(1994); RICHARD EVANS SCHULTES & ROBERT F. RAFFAUF, THE

ETHNOBOTANY
DICTIONARY

MEDICINAL AND

ETHNOBOTANICAL
HEALING FOREST:

TOXIc

PLANTS OF THE NORTHWEST AMAZONIA (1990); JAMES L. CASTNER ET AL.,
FIELD GUIDE TO MEDICINAL AND USEFUL PLANTS OF THE UPPER AMAZON (1988).

155. Facts About Rainforests,

NATURE CONSERVANCY,

http://www.nature.org/rainforests/explore/facts.html

(last visited Mar. 26, 2014); see also Donald D. Jackson, Searchingfor Medicinal Wealth in Amazonia,
SMITHSONIAN MAG.,

156. See

Feb. 1989, at 95-103.

ABENA DOVE OSSEo-ASARE, BITTER

RooTs: THE SEARCH

FOR HEALING PLANTS IN AFRICA

32 (2014)

("By the late 1980's, the world was witnessing a massive 'green rush' as new laboratory techniques allowed for
more rapid screening of plants to discover improved medicines, crops, and industrial chemicals.").
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the Shuar territory, particularly since early efforts at locating useful plants and animals
without reference to Traditional Knowledge were notoriously unsuccessful. For
example, between 1956 and 1981, the NCI regularly searched for new compounds in
rainforest plant and animal life, including in Ecuador. During that time, its "plant
discovery" program randomly collected and tested more than 35,000 species of plants
for antitumor activity.'s Funding for this program dried up in late 1981.151
Norman Farnsworth, a fairly prolific (and colorful) professor of pharmacognosy
who advocates the use of Traditional Knowledge to identify plants containing potential
pharmaceutical agents, offers an explanation as to why the NCI program failed:
One could argue that this approach of "blind" screening any and all plants
available in sufficient quantity for testing is entirely unscientific and too costly
to be continued. Perhaps these are reasons for the NCI's canceling its program
on anti-tumor plants. Surely a program that fails to produce a useful drug after
25 years of testing more than 35,000 species of plants must be examined to
determine what went wrong!"s'
This extended lack of success also spawned a further short-lived trend: for a brief
period, the NCI's researchers focused exclusively on synthetic chemicals. However,
by 1986 its plant discovery program was back in business, with a new arsenal of
strategies-including use of Traditional Knowledge-to "discover" usable agents.
The NCI has since identified approximately two thousand plant species endemic to
the rainforest that have potential anticancer properties.'
The recognition that the Traditional Knowledge of indigenous societies could be a
direct route to useful plant and animal extracts with valuable pharmaceutical potential
hit bioprospectors the world over like a ton of bricks. This was a monumental trend to
face; bioprospectors could actually mitigate the risk of turning over tens of thousands
of plant specimens to pharmaceutical researchers from which no valuable agents might
be discovered. The medical and academic communities started to advocate for the use
of Traditional Knowledge to locate and collect samples of biodiversity that might yield
valuable extracts from which new drugs might be developed. Interesting corroborative
statistics came to light: it was estimated that 80% of developing countries rely on
traditional medicine derived from Traditional Knowledge for the primary health care
needs of as many as four billion people, and 85% of this traditional medicine makes use
157. Norman R. Farnsworth & William D. Loub, Information Gatheringand DatabasesThat Are Pertinentto
the Development of Plant-DerivedDrugs, in PLANTS: THE POTENTIALS FOR EXTRACTING PROTEIN,
MEDICINES, AND OTHER USEFUL CHEMICALS 181 (Office of Tech. Assessment 1983).
158. See id.
159. See id.
160. FactsAbout Rainforests, supra note 155. The National Cancer Institute (NCI) is currently testing upward

of 80,000 plant and animal extracts for cancer fighting agents. See Drug Discovery at the National Cancer
Institute, NAT'L CANCER INST., http://www.cancer.gov/cancertopics/factsheet/NCIdrugdiscovery (last
visited Mar. 26, 2014). The NCI's use of plant compounds in its drug research is only one example of
many. Merck, for example, has also long had a natural products division, which has isolated various
agents for its pharmaceutical drug development, such as its cholesterol-lowering drug Mevacor, which is
derived from a species of fungus.
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of plant-extracted compounds.16 1 It was also estimated that random, or "blind,"
screening has a success rate of about 1 in 10,000 specimens.162 However, when testing
is combined with the Traditional Knowledge of an indigenous group, the success rate
can be as high as 1 in 2 specimens.'6 ' Farnsworth further explains the challenge:
[I]n my opinion, future programs of drug development from higher plants should
include a careful evaluation of historical as well as current claims of the effectiveness
of plants as drugs from alien cultures. Such information is rapidly disappearing as
our own culture and ideas permeate the less developed countries of the world
where there remains a heavy dependence on plants as sources of drugs. 4
It followed that the idea caught on that the Traditional Knowledge of indigenous
societies could represent beliefs and practices that make use of particular plants, and
that where this knowledge is unique to a particular cultural group, it may have been
refined over vast expanses of time, such as centuries or even millennia. Bioprospectors
have apparently seized on this approach to search for new and better ways to find usable
biological specimens. In short, the results were much improved from "blind" screening.
The first task of the bioprospector is thus to target the richest possible geographical
overlap of Traditional Knowledge and biodiversity, which maximizes the chance of
collecting valuable specimens of biodiversity. The geographical targets are typically
areas with robust biodiversity, inhabited by indigenous societies with well-preserved
cultural practices, which have not been substantially altered by the effects of globalization
or otherwise diluted by a dominant culture.16 In other words, bioprospectors generally
seek cultures that possess credible Traditional Knowledge that is intimately tied to the
biodiverse ecosystem in which they live or to which they are proximate.
In terms of bioprospectors' identifications and expectations, the process of
bioprospecting seems to be informed by an "us versus them" mentality, either
implicitly or explicitly.166 Farnsworth sums up the process in a less-than-artful way:
161. See Norman R. Farnsworth &Djaja Doel Soejarto, PotentialConsequences ofPlantExtinction in the United
States on the Currentand FutureAvailability ofPrescriptionDrugs,39 EcoN. BOTANY 231, 231-40 (1985).
162. See Bioprospecting/Biopiracyand Indigenous Peoples, ETC GROUP (Dec. 26, 1995), http://www.etcgroup.
org/content/bioprospectingbiopiracy-and-indigenous-peoples.
163. See id.; see also Visser, supra note 17, at 213 ("Many . . . instances of the appropriation and exploitation of
traditional knowledge ... involve the use of both genetic resources and traditional ecological knowledge
about the properties of such resources.").
164. See Norman R. Farnsworth, ScreeningPlantsforNew Medicines, in BIODIVERSITY 95 (Edward 0. Wilson
ed., 1988).
165. SeeJohn Mohawk, Subsistence andMaterialism,in

PARADIGM WARS,

supra note 21, at 26-29.

166. See CARL COON, ONE PLANET, ONE PEOPLE: BEYOND "US vs. THEM" 30 (2004) (discussing the ethical
implications of how a global society develops, functions, and regulates conflict, and noting that "the 'us
versus them' syndrome is an essential element of [any community]"). For more on the "us versus them"
phenomenon, including in the context of propaganda, see Harold D. Lasswell, The Function of the
Propagandist,38 INT'LJ. ETHIcs 258 (1928); Harold D. Lasswell, The Theory ofPoliticalPropaganda,21 AM.
POL. Sci. REv. 627 (1927); Winston P. Nagan & Craig Hammer, Communications Theory and World Public
Order:TheAnthropomorphic,JurisprudentialFoundationsoflnternationalHumanRights, 47 VA. J. INT'L L. 725,
750-54 (2007) (discussing the philosophical and psychological underpinnings of how certain individuals are
included in the symbolic "we," and how certain individuals are included in the symbolic enemy, the "other").
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What really seems to be the problem is that most pharmaceutical firms, as well
as decision-making offices in government agencies, lack personnel who have a
full understanding and appreciation of the potential payoff in this area of
research [dealing with gaining access to Traditional Knowledge to identify
valuable specimens of biodiversity]. For example, new programs in drug
development are usually initiated by the presentation of a proposal by a research
staff member before a group of peers and research administrators. Following is
one possible scenario: Dr. E.Z. Greenleaf prepares his arguments for a new drug
development program at the ABC Pharmaceutical Corporation in which he
proposes to study plants as a source of new drugs. His approach to the program
is to examine written medicinal folklore to obtain information on plants allegedly
used by primitive peoples for certain specified diseases. He might even be brave
enough to suggest that the ABC Pharmaceutical Corporation hire one or two
physicians to travel to Africa, Borneo, New Caledonia, or other exotic areas to
live with the people for a year or so. During this period, Drs. U. Canduit and
I.M. Reliant would observe the witch doctors treating patients and then would
make their own diagnoses of each patient and conduct follow-up observations
on outcome. When improvement is noted, they would record which plants had
been used to treat the patients. These plants would then be collected and sent to
the Research Laboratory of the ABC Pharmaceutical Corporation located in
Heartbreak, Colorado, for scientific studies. Total cost of such a 5-year program
would be less than the cost of a new jet fighter."'
With this in mind, and from the point of view of bioprospectors, the Shuar are
apparently superlative candidates: they are indigenous to one of the world's richest
biodiversity hotspots and the development of their Traditional Knowledge in relation
to this biodiversity has been steady and generally uninterrupted for a vast expanse of
time. For example, the Shuar use more than one hundred plant species to treat
gastrointestinal ailments alone.

C. Threshold Considerations:TraditionalKnowledge, Biodiversity, and Intellectual
Property Protections
A thorough review of case studies of similar appropriations indicates that
bioprospectors typically attempt to justify6 ' their actions-the extraction of plant
genetic resources without compensation or the institution ofbenefit-sharing regimes167. See Farnsworth,supra note 164, at 96; see also, Diane Jukofsky, Medicinal Plant ResearchLeads Scientists
to Rain Forests, DRUG TRopics, Apr. 22, 1991, at 26; Fiona Godlee, Medicinal Plants:Another Man's
Poison, 305 BRIT. MED. J. 1583 (1992); Leslie Roberts, Chemical Prospecting: Hope for Vanishing
Ecosystems?256 SCIENCE 1142 (1992); Tracy Dobson, Loss ofBiodiversity:An InternationalEnvironmental
Policy Perspective, 17 N.C. J. INT'L L. & CoM. REG. 277 (1992).

168. Of course, there may be bioprospectors whose goals relate to the preservation of rainforest biota. Indeed,
there are thousands of governmental and nongovernmental organizations dedicated to environmental,
anthropological, ethnological, botanical, and other forms of preservation out of respect for indigenous
societies, recognition of the intrinsic value of the natural world, or good, old-fashioned altruism. One of
them, Mark Plotkin, reminds us that "conservation should not be about what's in it for us. We shouldn't
just save the forest because it might offer the cure to AIDS, hemorrhoids, or pancreatic cancer. There
are spiritual and ethical aspects to conservation that are often overlooked." See Butler, supra note 134.

905

INDIGENOUS REAL & INTELLECTUAL PROPERTY RIGHTS: THE CASE OF THE SHUAR

by arguing that knowledge about biodiversity represents the "common heritage of the
humankind."16 1 In other words, biodiversity and knowledge about it are new forms of
property under international law: res extra commercium ("a thing outside commerce").
This designation does not allow for the property or territory (res) to be appropriated by
a state or indigenous population in a territorial sense, rather it means that all resources
contained therein or value derived therefrom are the property of all mankind. 70 This
designation has also been ascribed to Earth's moon and its seabed."'
When viewed through the lens of neoclassical economics, property theory is
decidedly utilitarian. Law professor Carol Rose has argued that the development of
property rights is a societal outcome designed to maximize the collective welfare.172
Property theory is thought to offer certain protections for scarce resources as well,
such as providing the individuals and groups who own the resources with incentives
to leverage them to benefit society; avoiding the so-called "tragedy of the commons"
whereby resources subject to communal or "un-owned" use are exhausted because of
the human tendency toward overuse when ownership rights are not devolved to
individuals; reducing "rent dissipation," which refers to the exploitation of resources
belonging to other groups or communities; and encouraging efforts to sustain the
resource to promote commerce. 7 3
Bioprospectors are thus pointing to the emergence of authority in constituting a
new fundamental power arrangement-where authority is also understood as having a
normative element-from which they claim to have the power to act. These important
understandings condition the extent to which bioprospectors might lawfully access
169. See Aldo Armando Cocca, The Principleofthe 'Common Heritage ofAllMankind'asAppliedtoNaturalResources
from Outer Space and Celestial Bodies, in PROCEEDINGS OF THE SIXTEENTH COLLOQUIUM ON THE LAW OF
OUTER SPACE 172 (Mortimer D. Schwartz ed., 1974) (introducing the concept of res communis humanitatis,
"the common heritage of mankind"); Paul Gepts, Who Owns Biodiversity, andHow Should the Owners Be
Compensated, 134 PLANT PHYSIOLOGY 1295, 1295-1307 (2004); Edgar Asebey & Jill Kempenaar,
Biodiversity Prospecting:Fulfillingthe Mandateof the Biodiversity Convention, 28 VAND.J. TRANSNAT'L L. 703,
707-08 (1995) (discussing the "common heritage" concept as it relates to plant biodiversity); Rebecca
Margulies, ProtectingBiodiversity: Recognizing InternationalIntellectual Property Rights in Plant Genetic
Resources, 14 MicH. J. INT'L L. 322, 330 (1993) (generally discussing the "common heritage" concept); Nico
Schrijver, Permanent Sovereignty Over Natural Resources Versus the Common Heritage of Mankind.
Complementary or ContradictoryPrinciples of InternationalEconomic Law, in INTERNATIONAL LAW AND
DEVELOPMENT 87, 95-101 (1998) (discussing the "common heritage" concept). But see KEMAL BASLAR, THE
CONCEPT OF THE COMMON HERITAGE OF MANKIND IN INTERNATIONAL LAW 307 (1998) (excerpting a
quote from Diana Ponce Nava at the proceedings of an American Society of International Law conference on
international land use law in 1993, rejecting the notion that Mexico's tropical biodiversity is the common
heritage of mankind: "This [biodiversity] is not a common heritage of mankind; it is a heritage ofMexicansMexican generations, present and future. We are not ready to give away these resources, which, according to
the principle of sovereignty over natural resources, belong to the Mexican nation").
170.

See, e.g., GLENN
94 (1997).

H. REYNOLDS & ROBERT P. MERGES, OUTER SPACE PROBLEMS OF LAW AND POLICY

171. See id.
172.

See generally CAROL

M. ROSE, PROPERTY AND PERSUASION: ESSAYS ON THE HISTORY, THEORY, AND

RHETORIC OF OWNERSHIP

(1994).

173. See id. at 164.
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plant biota on the sacred land of the Shuar, and perhaps even the Traditional
Knowledge necessary to identify active, valuable compounds in these plants.
There are multiple sources of lawl74 that either bioprospectors or indigenous
communities might cite to provide authoritative support, but which should control? Of
key consideration are the rights addressed in sources of conventional international
law, 7' customary international law, certain persuasive judicial decisions,'76 and the
174. In the instant circumstances, the appropriation represents a one-way flow of biodiversity from the
biologically diverse "South" to the technologically advanced "North." The "North" is replete with
advanced research facilities and long-established mechanisms of patent protection, which protect any
research and discoveries derived from the ethnobotanicals in question. The "North" can thus encroach
onto the historical, culturally traditional, and venerable relationship between the ethnobotanicals in
question and indigenous groups such as the Shuar. This encroachment violates the Convention on
Biological Diversity (CBD), which supports the "South's" sovereignty over its ethnobotanical and
genetic resources and seeks to prevent their exploitation by "Northern" corporations and organizations,
such as the bioprospectors at issue. See discussion infra notes 180-82. The United States-the source of
the bioprospectors at issue-has signed but not ratified the CBD, which means that it is a persuasive,
but not controlling, source of law. Ecuador has signed and ratified it. The argument would thus follow
that the bioprospectors' actions contravened Article 2 of the CBD, which stipulates that the "[c]ountry
of origin of genetic resources" (i.e., "the country which possesses those genetic resources in in-situ
conditions") has sovereign ownership of any "Genetic resources" (i.e., "genetic material of actual or
potential value"), "Biological resources" (which "includes genetic resources, organisms or parts thereof,
populations, or any other biotic component of ecosystems with actual or potential use or value for
humanity"), or any other "Domesticated or cultivated species" (i.e., "species in which the evolutionary
process has been influenced by humans to meet their needs"). See CBD, supra note 142, art. 2. If the
government of Ecuador recognizes the Shuar's sovereignty over the territory from which the
ethnobotanical resources were removed, and if the Shuar Federation's Charter speaks to the Shuar's
ownership of the resources in Shuar-owned territory (or if the Bill of Fundamental Rights addresses
bioprospecting), the CBD would be relevant.
175. There are various sources of conventional international law which concern the protection of intellectual

property, including the CBD and the World Trade Organization Trade Related Intellectual Property
Rights Agreement (the "TRIPS Agreement"), among other sources. CBD, supra note 142; Agreement
on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994, 1869 U.N.T.S. 299, 33 I.LM.
1197 [hereinafter TRIPS Agreement]. Article 3 of the CBD sets out that states have sovereign rights
over their natural resources. CBD, supra note 142, art. 3. Article 8(j) of the CBD recognizes the rights
of indigenous communities, such as the Shuar, and their Traditional Knowledge and practices. Id. art.
8(j). Specifically, it states:
Subject to its national legislation, [contracting parties shall] respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities embodying
traditional lifestyles relevant for the conservation and sustainable use of biological diversity,
and promote their wider application with the approval and involvement of the holders of
such knowledge, innovations and practices, and encourage the equitable sharing of the
benefits arising from the utilization of such knowledge, innovations and practices ....
Id. In short, it can be argued that Article 8(j) vests the Shuar with three rights. First, the CBD
acknowledges the Shuar cultivators' and farmers' traditional rights over their biological resources.
Second, it requires that any outside use or application of the Shuar cultivators' and farmers' Traditional
Knowledge, innovations, and practices always be subject to the Shuar's approval and involvement.
Third, it requires that any ensuing benefit (derived from the appropriated resource) be shared with the
Shuar. The Bonn Guidelines further establish a link between specimens of biodiversity and Traditional
Knowledge in the obligation it places on seekers of indigenous traditional knowledge and related
specimens of biodiversity to acquire explicit informed consent from the indigenous society. Under the
Bonn Guidelines, the indigenous community should have the right to deny outside access to both the
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domestic law of Ecuador.. and the United States." Moreover, well over fifty countries
have developed, or are in the process of promulgating, legal and regulatory regimes
that govern access to Traditional Knowledge and benefit sharing with indigenous
biodiversity and the traditional knowledge. See generally SECRETARIAT OF THE CONVENTION ON
BIOLOGICAL DIVERSITY, BONN GUIDELINES ON ACCESS To GENETIC RESOURCES AND FAIR AND
EQUITABLE SHARING OF THE BENEFITS ARISING OUT OF THEIR UTILIZATION (2002) [hereinafter BONN
GUIDELINES], available at http://www.cbd.int/doc/publications/cbd-bonn-gdls-en.pdf. TRIPS can be
construed to provide certain measures of protection against the commercial exploitation of indigenous
knowledge. For example, Article 27(2) sets out that signatory states are permitted to exclude an
invention from patent protection in order to prevent "commercial exploitation" of the invention, so long
as it is necessary to protect "public order or morality." See TRIPS Agreement, supra, art. 27(2).
176. Salient and interesting case law has come out of the United States and Australia in particular. See, e.g.,
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831); Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832)
(determining that Native American tribes were sovereign nations at the time of first contact, which
means they retain their sovereign rights in any circumstance where these rights were not explicitly ceded
by a treaty or otherwise abrogated by an act of Congress; the arguments in these cases have been used by
some indigenous communities in the United States to argue that federal intellectual property regimes
hold no sway over indigenous practices and Traditional Knowledge); Foster v. Mountford (1976) 29 FLR
233 (Austl.) (prohibiting the publication of a book detailing an aboriginal community's Traditional
Knowledge on the basis that it disclosed culturally and spiritually significant information that had been
supplied to the author-an anthropologist-in confidence, and to disseminate this information in any
way constituted a breach of this confidentiality); Yumbulul v. Reserve Bank ofAustralia (1991) 21 IPR
481 (Austl.) (discussing an indigenous community's collective rights over certain culturally significant
artistic designs); Neowarra v. Western Australia (2004) FCA 1092 (Austl.) (examining whether
Traditional Knowledge of biodiversity can be subject to protection under intellectual property law);
Milpurrurruv. Indofurn Pty. Ltd. (1994) 54 FCR 240 (Austl.) (considering the issue of traditional
indigenous culturally significant artistic designs as intellectual property).
177. Ecuador promulgated a new constitution in 1998, which abrogated the 1830 Constitution. See 1998
CONSTITUTION, supra note 44. The 1998 Constitution additionally obliges the state to safeguard these
rights, and allows for no restriction on their exercise, subject to other provisions on, for example,
eminent domain. See id. arts. 16, 18, 23, 33. This constitution also addresses collective ownership, such
as by an indigenous community, and can only be adversely possessed by the state in the case of public
utility. See id. art. 84 (2)-(3). Collectively owned lands are exempt from predial taxation and can be
transferred free of charge, though ownership is inalienable, unencumbered, and indivisible. Id. Under
these provisions on collective ownership, the constitution empowers the state to institute regimes that
substantiate the rights and prohibitions set out by the constitution itself. Id.
178. Through the prism of U.S. law, assuming an appropriate venue could be ascertained, there might be a
persuasive exception to the general statute of limitations rule to allow plaintiffs to "reach back" and win
damages for the entire duration of an alleged violation, even where some infringements occurred outside
of the three-year statute of limitations period. See Taylor v. Meirick, 712 F.2d 1112 (7th Cir. 1983).
Judge Posner's opinion in Taylor outlines the "fraudulent concealment" test, which has two prongs: 1)
successful concealment of the infringement, and 2) intent to conceal the infringement. See id. at 1118
(citing Prather v. Neva Paperbacks, Inc., 446 F.2d 338, 341 (5th Cir. 1971)). The Taylor court applied
this rule and found that the defendant fraudulently concealed the infringement. See id. at 1119. The
court thus held that the plaintiffs recovery for defendant's infringements should be allowed for all acts,
including those infringements that occurred outside of the three-year statutory limitations period, so
long as at least one act of infringement occurred within the three-year statutory period. See id. at 1112,
1119. The court additionally held that allowing recovery for all infringing acts (within and outside the
three-year statutory limitations period) was consistent with the goals of the statute of limitations. To
further justify this conclusion, the court pointed to the occurrence of the defendant's fraudulent
concealment of his infringement, which would have "tolled" the running of the statutory limitations
period (i.e., prevented the time for filing suit from running). See id. at 1119.
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societies, including sui generis protections.'" These various sources of law provide
persuasive guidance on issues including prior informed consentso and benefit sharing"s'
arising out of the collection and use of material from Shuar land, including financial or
in-kind compensation." They also provide guidance on collaboration between Shuar
representatives and contracted researchers, developers, and advocates of any resulting
resources or products, including the development licensing processes and agreements
governing disclosures. Of course, analysis of how the law of copyright, patents, trade
secrets, and intellectual property more generally might be construed to apply to
indigenous peoples' circumstances and Traditional Knowledge is hardly a novel
179. See Andean Community of Nations, Decision No. 391-Common Regime on Access to Genetic Resources

(July 2, 1996), availableat http://www.wipo.int/wipolex/en/details.jsp?id=9446; see also Kerry ten Kate
& Sarah A. Laird, Bioprospecting Agreements and Benefit Sharing with Local Communities, in POOR
PEOPLE'S KNOWLEDGE: PROMOTING INTELLECTUAL PROPERTY IN DEVELOPING COUNTRIES, supra note

17, at 138, 156 (setting out a partial list of countries which have developed or are developing policies
related to access to Traditional Knowledge and benefit sharing).
180. Article 15(4) of the Convention on Biological Diversity governs instances where an outside party has
access to the indigenous party's resources. See CBD, supra note 142, art. 15(4). It requires that any
outside access be governed by "mutually agreed terms." Id. This means that informed negotiations must
occur between the indigenous party (the Shuar) and any potential user before resources are appropriated.
It is important to note that this must be sufficiently addressed by national legislation. Arguably, accessto-resource agreements executed by the parties can only be valid if they are implemented through the
sovereign party's official channel, which ensures that community interests are not jeopardized. See id.
181. Articles 1 and 8(j) of the Convention on Biological Diversity encourage the practice of sharing benefits,
including profits realized from the use of Traditional Knowledge and of the use of genetic materials
derived therefrom, as well as technological advancements, or products that were developed using the
Traditional Knowledge or the resources. See id. arts. 1, 8(j). Article 15(7) details how any benefits which
arise from research, development, or commercial utilization of the indigenous party's genetic resources
must be shared. See id. art. 15(7). Specifically, Article 15(7) states that:
Each contracting party shall take legislative, administrative or policy measures . . . with
the aim of sharing in a fair and equitable way [and on "mutually agreed terms"] the results
of research and development and the benefits arising from the commercial and other
utilization of genetic resources, with the Contracting Party providing such resources.
Id. This provision might lend persuasiveness to arguments for an exception to the typical treatment of the
statutory period under the federal Copyright Act. It is extremely difficult for indigenous communities in
the "South" to become aware of and monitor activities of corporations and organizations in the "North," to
say nothing of an indigenous community's ability to precisely predict the extent of future benefits which
might be derived from the "North's" use of resources appropriated from the "South." See id. arts. 1, 8(j).
182. Article 15 of the Convention on Biological Diversity requires parties to arrive at fair and mutually
agreed upon terms before access is provided to indigenous genetic resources or technology is transferred.
See id. art. 15.

183. See, e.g., World Intell. Prop. Org. [WIPO], Matters ConcerningIntellectualPropertyand Genetic Resources,
Traditional Knowledge and Folklore, at 3, WIPO Doc. WO/GA/26/6 (Aug. 25, 2000); WIPO,

(2001);
WIPO Roundtable on Intellectual Property and Traditional Knowledge, Geneva, Switz., Nov. 1-2, 1999,
Report, WIPO Doc. WIPO/IPTK/RT/99/7 (May 4, 2000); WIPO Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore, The Protection of
INTELLECTUAL PROPERTY NEEDS AND EXPECTATIONS OF TRADITIONAL KNOWLEDGE HOLDERS

Cultural Expressions/ExpressionsofFolklore: Overview of Policy Objectives and Core Principles,WIPO Doc.

WIPO/GRTKF/IC/1/13 (Aug. 20, 2004); WIPO Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore, Geneva, Switz., June 13-21, 2002,
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undertaking; there has been a great deal of authoritative reporting" and scholarship1 8 4
by an array of experts and practitioners.
Third Session Report, WIPO Doc. WIPO/GRTKF/IC/3/17 (June 21, 2002); WIPO Intergovernmental
Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore,
Geneva, Switz., July 7-15, 2003, Fifth Session Report, WIPO Doc. WIPO/GRTKF/IC/5/15 (Aug. 4,
2003); WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore, TraditionalCulturalExpressions/Expressionsof Folklore, Legal and Policy Options,
WIPO Doc. WIPO/GRTKF/IC/6/3 (Dec. 1, 2003); Special Rapporteur on Prevention of Discrimination
and Protection of Minorities, Study on the Protection of the Cultural and Intellectual Property of Indigenous
Peoples, Comm'n on Hum. Rts., U.N. Doc. E/CN.4/Sub.2/1993/28 (July 28, 1993) (by Erica-Irene A.
Dacs); Special Rapporteur on the Protection of the Heritage of Indigenous People, FinalReport on the
Protection ofthe Heritage ofIndigenous Peoples, Comm'n on Hum. Rts., U.N.Doc. E/CN.4/Sub.2/1995/26
(June 21, 1995) (by Erica-Irene A. Daes).
184. See, e.g., Keith Aoki, Neocolonialism, Anticommons Property, and Biopiracy in the (Not-So-Brave) New World
OrderofInternationalIntellectualPropertyProtection, 6 IND. J. GLOBAL LEGAL STUD. 11 (1998); CHRISTOPHE
ANTONs, TRADITIONAL KNOWLEDGE,

TRADITIONAL CULTURAL

ExPRESSIONS AND INTELLECTUAL

(2009); Olufunmilayo B. Arewa, TRIPS and Traditional
Knowledge: Local Communities, Local Knowledge, and Global Intellectual PropertyFrameworks, 10 MARQ.
INTELL. PROP. L. REV. 155 (2006); Graeme W. Austin, Re-Treating Intellectual Property? The WAI 262
Proceeding and the Heuristics of IntellectualProperty Law, 11 CARDOZO J. INT'L & COMP. L. 333 (2003);
PROPERTY LAW IN THE ASIA-PACIFIc REGION

JOSEPHINE AXT ET AL., BIOTECHNOLOGY, INDIGENOUS PEOPLES, AND INTELLECTUAL PROPERTY RIGHTS

(1993);

BRYAN BACHNER, INTELLECTUAL PROPERTY RIGHTS AND CHINA: THE MODERNIZATION OF

TRADITIONAL KNOWLEDGE

(2008);

S.

BIBER-KLEMM

& T.

COTTIER, RIGHTS TO PLANT GENETIC

RESOURCES AND TRADITIONAL KNOWLEDGE: BASIC ISSUES AND PERSPECTIVES
BROWN, WHO OWNS NATIVE CULTURE?

45 (2003);

STEPHEN

B.

BRUSH

&DOREEN

(2006);

MICHAEL

F.

STABINSKY, VALUING

(1996); F. BurhenneGuilmin & S. Casey-Lefkowitz, The Convention on BiologicalDiversity A Hard Won GlobalAchievement, 3
Y.B. INT'L ENVTL. L. 43, 51 (1992); David A. Cleveland & Stephen C. Murray, The World's Crop Genetic
Resources and the Rights of Indigenous Farmers, 38 CURRENT ANTHROPOLOGY 477 (1997); ROSEMARY J.
LOCAL KNOWLEDGE: INDIGENOUS PEOPLE AND INTELLECTUAL PROPERTY RIGHTS

COOMBE, THE CULTURAL LIFE OF INTELLECTUAL PROPERTIES: AUTHORSHIP, APPROPRIATION AND THE

(1998); Thomas Cottier & Marion Panizzon, Legal Perspectives on TraditionalKnowledge: The Casefor
IntellectualProperty Protection, 7 J. INT'L ECON. L. 371 (2004); SHELTON H. DAVID ET AL., TRADITIONAL
KNOWLEDGE AND SUSTAINABLE DEVELOPMENT: PROCEEDINGS OF THE 1993 UNITED NATIONS
INTERNATIONAL YEAR OF THE WORLD'S INDIGENOUS PEOPLES (1995); David R. Downes, Comments on
Rights oflndigenous Farmers in Crop Genetic Resources, 38 CURRENT ANTHROPOLOGY 498 (1997); David R.
Downes, How IntellectualProperty CouldBe a Tool to Protect TraditionalKnowledge, 25 COLUM. J. ENVTL. L.
253 (2000); GRAHAM DUTFIELD & DARRELL ADDISON POSEY, BEYOND INTELLECTUAL PROPERTY:
TOWARD TRADITIONAL RESOURCE RIGHTS FOR INDIGENOUS PEOPLES (1996); GRAHAM DUTFIELD,
INTELLECTUAL PROPERTY, BIOGENETIc RESOURCES AND TRADITIONAL KNOWLEDGE (2004); Graham
Dutfield, TRIPS-RelatedAspects of TraditionalKnowledge, 33 CASE W. RES. J. INT'L L. 233 (2001); Rebecca
S. Eisenberg, Genes, Patents, and ProductDevelopment, 257 SCIENCE 903 (1992); Leanne M. Fecteau, The
Ayabuasca PatentRevocation: Raising QuestionsAbout CurrentU S. PatentPolicy, 21 B.C. THIRD WORLD L.J.
69 (2001); POOR PEOPLE'S KNOWLEDGE: PROMOTING INTELLECTUAL PROPERTY IN DEVELOPING
COUNTRIES (J. Michael Finger & Philip Schuler eds., 2004); JOHANNA GIBSON, COMMUNITY RESOURCES:
LAW

INTELLECTUAL PROPERTY, INTERNATIONAL TRADE AND PROTECTION OF TRADITIONAL KNOWLEDGE

(2005); Johanna Gibson, Intellectual Property Systems, TraditionalKnowledge, and the Legal Authority of
Community, 26 EUR. INTELL. PROP. REV. 280 (2004); M.A. Gollin, An IntellectualProperty Rights
Frameworkfor Biodiversity Prospecting, in BIODIVERSITY PROSPECTING: USING GENETIC RESOURCES FOR
SUSTAINABLE DEVELOPMENT 159 (Walter V. Reid et al. eds., 1993); STEPHEN A. HANSEN &JUSTIN W.
VANFLEET, TRADITIONAL KNOWLEDGE AND INTELLECTUAL PROPERTY (2003); Frederick Hendrickx et al.,
Access to Genetic Resources: A LegalAnalysis, in BIODIPLOMACY: GENETIC RESOURCES AND INTERNATIONAL
RELATIONS 139 (Vicente Sanchez & Calestous Juma eds., 1994); Jean Raymond Homere, Intellectual

PropertyRights Can Help Stimulate the Economic Development ofLeast Developed Countries, 27 COLUM. J.L. &
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Many point to the reality that the international community has only recently
started to develop protections for Traditional Knowledge. In 1981, the World
Intellectual Property Organization (WIPO) and the U.N. Educational, Scientific,
and Cultural Organization (UNESCO) set out a model law that afforded some
protection for indigenous folklore. In 1989, following a years-long disagreement
concerning the accessibility of plant genetic resources by all mankind, the Food and
Agriculture Organization of the United Nations resolved that national sovereignty
was a deciding factor as it pertained to farmers' rights to ownership of plant genetic
resources, which provided a measure of support for indigenous people to manage
resources on their land.' In 1992, the Convention on Biological Diversity (CBD)
laid foundational protections for Traditional Knowledge, and two years later, in
1994, the World Trade Organization Trade Related Intellectual Property Rights
Agreement (the "TRIPS Agreement") was negotiated at the end of the Uruguay
Round of the General Agreement on Tariffs and Trade, which set a new global
standard for intellectual property protections.1 16
The CBD vests developing countries with great opportunities to conserve their
biological diversity. Typically, outcomes are a function of interpreting national
legislation and CBD provisions and mechanisms to implement and enforce the treaty.
While the CBD provides that states have sovereign rights over their natural resources,
J. Huft, Indigenous Peoples andDrug DiscoveryResearch:A Question ofIntellectual
PropertyRights, 89 Nw. U. L. REV. 1678 (1995); Feifei Jiang, The Problem with Patents. TraditionalKnowledge
and InternationalIP Law, HARV. INT'L REV. (Dec. 19, 2008, 9:01 PM), http://hir.harvard.edu/globalARTS 277 (2004); Michael

EVANSON C. KAMAU & GERD WINTER, GENETIC RESOURCES,
TRADITIONAL KNOWLEDGE AND THE LAW: SOLUTIONS FOR ACCESS AND BENEFIT SHARING (2009); PAUL
education/the-problem-with-patents;

KURUK, LEGAL PROTECTION FOR HERITAGE RIGHTS: TRADITIONAL KNOWLEDGE,
GENETIC RESOURCES

(2002);

FOLKLORE AND

LAIRD, supra note 19; CHARLES MCMANIS, BIODIVERSITY AND THE LAW:

(2007); JOHN MUGABE,
(1999); ACCESSING AND SHARING
(Peter W.B. Phillips & Chika B. Onwuekwe eds., 2007);

INTELLECTUAL PROPERTY, BIOTECHNOLOGY AND TRADITIONAL KNOWLEDGE
INTELLECTUAL PROPERTY PROTECTION AND TRADITIONAL KNOWLEDGE
THE BENEFITS OF THE GENOMIcs REVOLUTION

Sandra L. Pinel & Michael J. Evans, Tribal Sovereignty and the Control of Knowledge, in INTELLECTUAL
PROPERTY RIGHTS FOR INDIGENOUS PEOPLES: A SOURCE BOOK (1994); Ronald Sackville, Traditional
Knowledge, Intellectual Property,and Indigenous Culture, Legal Protection oflndigenous Culturein Australia, 11
CARDOZO J. INT'L. & COMP. L. 711 (2003); Lakshmi Sarma, Biopiracy: Twentieth Century Imperialism in the
Form oflnternationaAgreements, 13 TEMP. INT'L &COMP. L.J. 107 (1999); VANDANA SHIVA, THE PLUNDER
OF NATURE AND KNOWLEDGE (1997); Sivashree Sundaram, Battling Bills, Beans andBiopiracy,15 ALB. L.J.
Sci. & TECH. 545 (2005); INDIGENOUS HERITAGE AND INTELLECTUAL PROPERTY: GENETIC RESOURCES,
TRADITIONAL KNOWLEDGE, AND FOLKLORE (Silke von Lewinski ed., 2003); Silke von Lewinski, Traditional
Knowledge, IntellectualProperty, and Indigenous Culture: The Protection ofFolklore, 11 CARDOZO J. INT'L. &
Comp.

L. 747 (2003);

INDIGENOUS HERITAGE AND INTELLECTUAL PROPERTY: GENETIC RESOURCES,

(Silke von Lewinski ed., 2d ed. 2008); Michael Woods, Food
for Thought: The Biopiracy ofJasmine and Basmati Rice, 13 ALB. L.J. Sci. & TECH. 123 (2002); FARHANA
TRADITIONAL KNOWLEDGE AND FOLKLORE

YAMIN, THE BIODIVERSITY CONVENTION AND INTELLECTUAL PROPERTY RIGHTS

185. See U.N. FOOD & AGRIC.

(1995).
REDD+ AS A
(2012), available

ORG., TENURE OF INDIGENOUS PEOPLES TERRITORIES AND

FORESTRY MANAGEMENT INCENTIVE: THE CASE OF MESOAMERICAN COUNTRIES 7-35

at http://www.fao.org/docrep/018/i2875e/i2875e.pdf.
186. See generally CBD, supra note 142; TRIPS Agreement, supra note 175; see also Overview: The TRIPS
Agreement, WORLD TRADE ORG., http://www.wto.org/english/tratop-e/trips-e/intel2-e.htm (last visited
Mar. 26, 2014).
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it also recognizes the rights of indigenous communities, such as the Shuar, and their
Traditional Knowledge and practices.'17 Specifically, it states:
Subject to its national legislation, [contracting parties shall] respect, preserve
and maintain knowledge, innovations and practices of indigenous and local
communities embodying traditional lifestyles relevant for the conservation
and sustainable use of biological diversity, and promote their wider application
with the approval and involvement of the holders of such knowledge,
innovations and practices, and encourage the equitable sharing of the benefits
arising from the utilization of such knowledge, innovations and practices[.]'
In short, it can be argued that the CBD vcsts the Shuar with three rights. First, the
CBD acknowledges the Shuar cultivators' and farmers' traditional rights over their
biological resources.' 89 Second, it requires that any outside use or application of the
Shuar cultivators' and farmers' Traditional Knowledge, innovations, and practices
always be subject to the Shuar's approval and involvement.'" Third, it requires that
any ensuing benefit (derived from the appropriated resource) be shared with the
Shuar.' The (voluntary) Bonn Guidelines further establish a link between specimens
of biodiversity and Traditional Knowledge by obligating seekers of Traditional
Knowledge and related specimens of biodiversity to acquire explicit informed consent
from the indigenous society.19 ' Under the Bonn Guidelines, the indigenous
community should have the right to deny outside access to both their land's
biodiversity and their Traditional Knowledge.
The TRIPS Agreement is the most comprehensive source of conventional law on
intellectual property;193 it sets minimum standards for intellectual property protections
for nationals of all World Trade Organization (WTO) members (which include
Ecuador and the United States), so that the intellectual property laws of WTO member
countries must rise to meet these standards in the name of spreading harmonized
protections for goods and services around the globe. 94 As a result, approximately one
hundred countries (of the WTO's current membership of 159 countries) have now
developed, or are in the process of promulgating, domestic legal and regulatory regimes
that specify types of intellectual property protections.' There is a substantial body of

187. Compare CBD, supra note 142, art. 3, with id. art. 8(j).
188. Id. art. 8(j).
189. Id.
190. Id.
191. Id.
192. See BONN

GUIDELINES,

supra note 175.

193. See Overview: The TRIPS Agreement, supra note 186.
194. See id.
195. See FrequentlyAsked Questions About TRIPS in the WTO, WORLD TRADE ORG., http://www.wto.org/
english/tratop-e/trips-e/tripfq-e.htm#Transition (last visited Mar. 26, 2014).
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research on the extent to which these formal intellectual property protections might
apply to Traditional Knowledge. 96
Such sui generis protection regimes could govern access to the Shuar's Traditional
Knowledge and guide prior informed consent and benefit sharing requirements,
possibly including financial or in-kind compensation. They could also provide guidance
on the development of licensing processes and agreements governing disclosures.
D. Workable Strategiesfor the Shuar to Benefitfrom Products Developed Using Their
TraditionalKnowledge
The increasing proliferation of multinational corporate operations in the Amazon
Basin has put several indigenous societies, including the Shuar, in the precarious
position of seeking to simultaneously protect their land, resources, and Traditional
Knowledge from the influence of or theft by external actors as quickly as possible,
particularly since most authoritative sources of international law afford them little or
no explicit protection. However, as mentioned above, there has been an increasingly
widespread conceptual acknowledgement of the importance of benefit sharing with
indigenous groups, at least among certain nonpharmaceutical commentators, when
products are developed using Traditional Knowledge.197 Accordingly, a potentially
workable alternative is the eventual mainstreaming of certain forms of reciprocityimmediate-term, medium-term, and long-term-into legally binding convenios,
which set out research, development, pharmaceutical, and other agreements between
outside actors and indigenous peoples, including the Shuar."'
An immediate-term legal agreement would reflect the continuing needs of many
indigenous communities, including the Shuar. It could take the form of a participatory
process between the outside organization and community leadership, as well as
community members, which would isolate critical needs that could be satisfied by the
outside organization as an initial form of compensation for the benefits derived from its
partnership with the indigenous community.199

196. See sources cited supra notes 183-84.
197. Policy positions to this effect have been set out by the American Anthropological Association, the
International Society of Ethnobiology, and the Society of Economic Botany, among others. See Stephen
B. Brush, Indigenous Knowledge of Biological Resources and Intellectual Property Rights: The Role of
Anthropology, 96 Am. ANTHROPOLOGIST 653, 653 (1993); About the Society for Economic Botany, Soc'y
FOR EcoN. BOTANY, http://www.econbot.org/index.php?module= content&type=user&func=view&
pid=2 (last visited Mar. 26, 2014); Who WeAre, INT'L Soc'Y oF ETHNOBIOLOGY, http://ethnobiology.net/
about/ (last visited Mar. 26, 2014).

198. This projection mirrors an approach taken by a pharmaceutical organization called Shaman
Pharmaceuticals. See Donald E. Bierer et al., Shaman Pharmaceuticals:IntegratingIndigenous Knowledge,
TropicalMedicinalPlants, Medicine, Modern Science andReciprocity into a Novel DrugDiscovery Approach,
NETWORK

Sci., http://www.netsci.org/Science/Special/featurell.html (last visited Mar. 26, 2014).

199. Bierer et al. provide several fascinating examples of what might comprise immediate-term forms of
compensation based on accurate appraisals of community needs, such as the building a much-needed
airstrip for an indigenous community, the organization of community-based public health workshops,
technical assistance with forest conservation, the development of a system to provide a community with
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A medium-term legal agreement could also be forged to allow the indigenous
community to realize certain benefits from partnering with the outside organization
before the actual profit sharing begins. These benefits would accrue while any
products are undergoing the monitoring and evaluation processes, subsequent testing
and further data gathering, and the time-consuming approvals processes by national
pharmaceutical regulatory agencies. These medium-term benefits might take the
form of grassroots capacity building or infrastructural development activities.2 00
A long-term legal agreement might exclusively focus on providing the indigenous
community with a percentage of the proceeds realized by the sale and marketing of
the final product, or could include longer-term capacity building or infrastructure
development based on the community's articulation of its priorities. In addition to
financial remuneration, long-term legal agreements might additionally reference
certain moral and relational benefits, such as formal recognition or attribution of the
role of the indigenous community's Traditional Knowledge in publications related to
the development of the product.
One or more of these frameworks might draw inspiration from the "capability
approach" elegantly articulated by Nobel Prize-winning economist Amartya Sen.2 01
Various indigenous communities are keen for some form of development, but not at the
cost of their culture, Traditional Knowledge, or patrimonial land and resources.2 02
When an authoritative international body comprised of indigenous peoples is established
for indigenous peoples, state-centrism will cease to inform any advisory services it
provides in the name of effective development policies and human rights protections
for member cultures. This might include the further ratification of ILO Convention
169, which affords indigenous peoples certain protections, such as requiring the state to
consult with indigenous communities prior to searching for natural resources.2 03

potable water, and the provision of direct medical care to an indigenous community that was dying from
a strain of malaria for which Shaman Pharmaceuticals provided drug treatment. See id.
200. Bierer et al. provide medium-term examples that include scaling up the indigenous community's research
capabilities, such as providing community members with scientific training and equipment, perhaps to
devolve some components of the data and specimen-gathering processes to the communities themselves, as
opposed to relying on outside experts time and again. They further suggest that bringing in outside
experts to work with indigenous communities is an effective way for these communities to benefit from
shared knowledge in advance of receiving profits from the eventual sale of the final product. See id.
201. See generally Amartya Sen, Capabilityand Well-Being, in THE QUALITY OF LIFE 30 (Martha Nussbaum
& Amartya Sen eds., 1993).
202. Id.
203. ILO Convention 169, supra note 87, art. 15(2) ("In cases in which the State retains the ownership of
mineral or sub-surface resources or rights to other resources pertaining to lands, governments shall
establish or maintain procedures through which they shall consult these peoples, with a view to
ascertaining whether and to what degree their interests would be prejudiced, before undertaking or
permitting any programmes for the exploration or exploitation of such resources pertaining to their
lands."). However, it is important to note that ILO Convention 169 fails to address indigenous peoples'
recognition as "peoples," nor does it address protection for indigenous territory, and it does not vest
indigenous peoples with consent or control.
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These approaches collectively comprise only one potential development which
might be witnessed in the fullness of time. Broader perspectives on indigenous
priorities are increasingly reaching the light of day,20 4 which demonstrates that while
some indigenous communities may accurately be described as antiglobalization or
anticapitalist, others are not. Within the confines of certain environmental
protections and adherence to particular cultural practices, indigenous groups might
be more open to forming partnerships with outside actors where there had been none
before. The above approaches to legally binding reciprocity might someday be
seriously considered by outside actors to build trust and productive, continuing
relationships with those indigenous groups that are open to partnering.
V. CONCLUSION

Approximately 10,000 years ago, humans developed an elegant approach to exploit
biodiversity: agriculture. Over time these processes were refined, which resulted in
continued growth of human settlements, which in turn resulted in further exploitation
of biodiversity, exponentially accelerating the extraction of natural resources. The
number of human beings has reached seven billion,205 all of whom are dependent on
continued access to natural resources-plants, animals, and microorganisms-for the
production of food, fuel, fertilizer, timber, and medicines.20 6 Experts with the U.N.
Millennium Ecosystem Assessment 207 have ascertained that the human impact on
biodiversity is dire; even at the current rate of exploitation, to say nothing of the
exponentially growing demand that comes with explosive population growth,
ecosystems may not be able to meet the needs of future generations. 208 Climate change,
which authoritative evidence suggests is at least partly due to certain human activities,
has also jeopardized the future of many forms of biodiversity.209
204. See supraPart III.A.
205. See InternationalPrograms, U.S.
(last visited Mar. 26, 2014).

CENSUS BUREAU,

http://www.census.gov/population/international/

206. See Hans Hoogeveen, Reflections on COP-6, CBD NEWS, Special Edition 2004, at 29, available at
http://www.cbd.int/doc/publications/CBD-10th-anniversary.pdf ("We depend largely on our natural
resources; on our animals, plants, and micro-organisms for the production of food and medicine and for
the intrinsic value of biological diversity. They are the basis of our existence. They form our vital world,
in which life is really on the line.").
207. See MILLENNIUM

ECOSYSTEM ASSESSMENT, ECOSYSTEMS AND HUMAN WELL-BEING

(2005), available

at http://www.millenniumassessment.org/documents/document.356.aspx.pdf (setting out a general
outline of ecosystem services and discussing the interrelatedness of human well-being and environmental
protection).

208. There is an assessment that human beings induced the increase of species-extinction rates by as much as
1,000 times the typical historical background rates as inferred from fossil records. See Ahmed Djoghlaf,
The Bonn Biodiversity Summit: Birthplace of a 'Globale Naturallianz"for Life on Earth, U.N. ENV'T
PROGRAMME, http://www.cbd.int/doc/speech/2008/sp-2008-05-naturallianz-en.pdf (last visited Mar.
26, 2014).
209.

SECRETARIAT OF THE CONVENTION ON BIOLOGICAL DIVERSITY, SUSTAINING

LIFE ON EARTH:

How
5

THE CONVENTION ON BIOLOGICAL DIVERSITY PROMOTES NATURE AND HUMAN WELL-BEING

(2000), availableat http://www.cbd.int/doc/publications/cbd-sustain-en.pdf.
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The sustained existence of Earth's natural resources, particularly its biodiversity,
is of critical importance to human survival, and efforts to safeguard these resources
can be understood as a form of self-preservation. Commentators have noted that
biodiversity "provide[s] important services to humans-such as .

.

. structure, food

and bio-molecules that can be used for the development of drugs or alternative
fuels-that increase in value with their richness."21 0 The World Bank has stated that:
Biodiversity is the foundation and mainstay of agriculture, forests, and
fisheries, soil conservation and water quality. Biological resources provide the
raw materials for livelihoods, sustenance, trade, medicines, and industrial
development. Genetic diversity provides the basis for new breeding programs,

improved crops, enhanced agricultural production, and food security. Natural
habitats and ecosystems provide services-such as water flow, flood control,
and coastal protection-that reduce human vulnerability to natural hazards,
including drought, floods, tsunamis and hurricanes. Forests, grasslands,
freshwater and marine habitats provide benefits of global value such as carbon
sequestration, nutrient and hydrological cycling, and biodiversity conservation.
Careful ecosystem management provides countless streams of benefits to, and
opportunities for, human societies, while also supporting and nurturing the
web of life. 211
It is therefore no surprise that biologist and natural theorist Edward 0. Wilson
has famously written in The Diversity ofLfe that loss of biodiversity is the "scientific
problem of great[est] immediate importance for humanity."212 In the context of
attempted expropriation of Shuar land for commercial extraction of resources and
the bioprospecting of plant life from Shuar territory by outside agents who also
appropriate the Shuar's Traditional Knowledge, these mind-boggling macro-level
considerations are certainly at play.
One of the important challenges for a law influenced by human dignity is that it
has to fill vacant spaces and gaps in a way that is characteristic of how lawyers define
problems and purport to solve them. This means that lawyers have had to use the
human factor to better understand and manipulate both the temporal and spatial
dimensions of the legal event manifold. What is important is that the human factor
does seek to fill the gaps, and we see this historically from the operational uses of the
Roman civil law ius gentium ("law of nations") to the modern law of human rights in
the global system.
The vast regime of national and international law, including international human
rights bodies, each with varying processes and procedures which cater to particular
210. See Global Biodiversity Map to Guide Plant Conservation, BOTANICAL
(Mar. 22, 2007), http://www.bgci.org/worldwide/news/0339/.
211.

GARDEN CONSERVATION INT'L

WORLD BANK, MOUNTAINS TO CORAL REEFS: THE WORLD BANK AND BIODIVERSITY 1

(2006),
availableat http://siteresources.worldbank.org/INTBIODIVERSITY/Resources/M2CRs-web2.pdf.

212. See WILSON, supra note 147, at 254; see also Michel Loreau et al., Diversity Without Representation, 442
NATURE 245 (2006) (remarking on how biodiversity is widely undervalued despite its significant
importance to humanity); Dobson, supra note 167, at 279 ("Evidence of the value of biodiversity and
human dependence on its existence is mounting as its current rate of loss escalates.").
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groups, might not be capable of effectively meting out these indigenous-specific
protections because such law is not tailored to the issues facing indigenous peoples.
This lack of a contextually appropriate international body for indigenous peoples to
pursue particularized claims presents substantive and procedural limitations on the
international human rights implementation system's ability to address these claims.
Some argue that for indigenous peoples to realize their common goal of sustainable
self-determination, an indigenous-specific framework that provides normative and
procedural guidance on juxtaposing human rights with culturally sensitive capacitybuilding must be developed.21 3
This article does not seek to provide an authoritative gloss on efforts undertaken
to collaborate with the Shuar to help them fend off incursions. It is also not a timely
or complete commentary on the Shuar's efforts to protect their Traditional Knowledge
or their patrimonial land and resources from appropriation-the steps described
above comprise one small cog in a very large machine. Rather, this article seeks to
explore opportunities that emerge from a progressive vision of law, which may
provide techniques to respond to important challenges generated by the legal vacuum
that earlier law provided for consigning vital indigenous interests. In sum, the issues
concerning the economic patrimony of indigenous peoples implicate a great deal of
legal complexity. This requires an interdisciplinary emphasis and a creative use of
law informed by a modern and flexible jurisprudential outlook. Effective and
competent lawyers are needed, now more than ever, to engage in the protection of
the vital interests of the world's indigenous populations.

213. See Declaration on the Rights of Indigenous Peoples, supra note 1, pmbl. (affirming "the fundamental
importance of the right to self-determination of all peoples").
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